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I n t r o d u c t i o n   
 

T e r m s  o f  R e f e r e n c e   
 
The Terms of Reference given to the Review by the Minister for Industrial Relations are to be 
addressed in the broader context of Government policy and the following key considerations:  
 
A workers compensation system that ensures:  

• Early, effective and sustained rehabilitation and return to work; 
• Prompt payment of compensation;  
• An efficient, accountable, equitable, and affordable workers compensation scheme;  
• Reduced levels of disputation;  
• Employment security for injured workers; and  
• Fairer workers compensation outcomes for all South Australians. 
 
Thus the Review has been guided not only by the specific terms of reference and the reference to 
Government policy, but also by the important general criteria indicated above. 
 
In addition, the Review has not been limited to the issues identified by the Terms of Reference. 
Many additional issues were raised in the submissions and in the consultations. Other issues 
have arisen as a result of the examination by the Review of the legislative provisions and 
administrative arrangements in the workers compensation area. 
 
What has emerged is a relatively comprehensive legislative review of the Workers Rehabilitation 
and Compensation Act 1986 (the WRC Act). There has also been a relatively thorough 
examination of some of the administrative arrangements and practices within the compensation 
scheme. The objective of the Review in giving these matters concentrated attention has been to 
consolidate a best practice legislative framework and to direct attention to areas of administration 
of the scheme that, with some changes, would represent more adequately features of best 
practice. The latter is intimately connected to both corporate governance and accountability. 
 
The Minister was unable to provide the Review with the Report commissioned from the Office of 
Government Enterprises. The Minister advised the Review that the term of reference concerning 
the internal structures of Work Cover was withdrawn. The Minister provided the Review with a 
further term of reference: 'assessing the appropriate forum for advising on policy and legislation 
with respect to workers compensation.'  
 
In the sections of the Report that follow, the relevant, specific term of reference is identified 
immediately below the section heading. The number used in the Issues Paper identifies these. 
Some sections group together a number of Terms to deal more adequately with the 
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interrelationship between them. Many of the section headings do not identify a term of reference 
for the reason explained above. 

G e n d e r  I s s u e s   
 
The Office of the Status of Women argued that the Review should adopt a gender-based 
analysis. This would 'help identify the different social experiences, economic circumstances and 
expectations of men and women and how these things impact upon the workplace and the way 
that people interact with regulatory systems.'  
 
The submission of the Commissioner for Equal Opportunities raised a number of matters 
concerning discrimination. The UTLC submission identified a number of factors, including industry 
structure, workforce composition, and workplace change, which the Council argued, have 
implications for access to the benefits of compensation for women. Apart from these three 
submissions, few others drew attention to gender differences or gave the Review any gender 
based analysis of the problems identified. 
 
WorkCover's annual statistical analysis provides data tables by gender in most cases. The 
differences in injury type, duration of incapacity and return to work rates therein confirm the need 
for such data for the development of access and equity programmes. 
 
More generally researchers have used gender based analysis to identify both prevention and 
compensation issues. This includes factors such as gender segmentation of the labour market 
and the relative concentration of women workers in the 'peripheral' workforce. There is little 
research available to the Review on the differential effects of the compensation system on men 
and women workers in terms of their experience and the outcomes. It has been beyond the 
resources of the Review to do more than acknowledge the importance of these matters here. The 
Review can only note the obvious interaction between the type of work undertaken, working 
conditions and wages, family responsibilities most typically assumed by women, and the likely 
implications of these factors for their access to compensation, level of benefits and rehabilitation 
and return to work. 
 

B e n e f i t s  a n d  C o s t s   
 
In submissions by employers, their organisations and WorkCover attention was frequently drawn 
to the necessity of this Review ensuring that the recommendations of the Review did not threaten 
the scheme's funding position. A number of submissions specifically urged the Review to 
maintain the present balance of worker benefits, costs to employers and thus the viability of the 
scheme. For example, in one response to the Review, WorkCover said the Review should not 
'tamper' with the balance achieved in recent years in relation to their redemption strategy, 
designed to deal with the long term 'tail' liability. 
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A r r a n g e m e n t  o f  V o l u m e  2 :  W o r k e r s  C o m p e n s a t i o n   
 
This volume of the Report is organised on the basis of worker entitlements and the administration 
of the scheme. 
 
After some general consideration of the statute and its objects, the Report proceeds to the 
following topics: access to compensation, determination and adjustment of income maintenance 
payments, rehabilitation and return to work, continuing entitlements for the partially incapacitated, 
and finally, lump sum payments. Two of these topics (access to compensation and continuing 
entitlements for the partially incapacitated) raise fundamental issues about the boundary of 
workers compensation schemes and their interaction with a range of other disability, employment 
and medical support schemes, typically the responsibility of the federal Government. 
 
A separate section is devoted to entitlements arising from workplace fatalities. 
 
The following three sections concern the governance, regulation and administration of the 
scheme. This includes the arrangements for dispute resolution. 
 
Certain aspects of fair treatment of workers within the scheme are in the next section. 
 
The last section of the Report deals with the complications arising from particular circumstances 
in South Australia concerning rights at common law and recoveries that arise from those rights. 
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1 .  O b j e c t s  o f  t h e  A c t   
 
 
 
The WRC Act is clearly a remedial piece of legislation. That is, it is designed to assist in the 
rehabilitation of injured workers, pay them adequate compensation while they are unfit for work 
and determine fair and just compensation for permanent disabilities. Courts have for a long time 
held that when interpreting remedial legislation, if there is more than one interpretation available 
then the court must interpret the relevant provisions of the legislation in favour of those persons it 
is designed to assist. In the High Court judgement in Bird v Commonwealth (1998) 78 ALR 469, 
Deane and Gaurdon JJ said at 474:  

Moreover, it is well to remember that employee's compensation legislation, such as the Act and the 
Regulations, is remedial in its character "and, like all such Acts, should be construed beneficially" 
(Bist v. London and South Western Railway Co, (1907) AC 209, at p 211), The "established principle" 
was correctly identified by Fullagar J. in the course of his dissenting judgment in Wilson v. Wilson's 
Tile Works Pty, Ltd. (1960) 104 CLR 328, at p 335: "where two constructions of a Workers' 
Compensation Act are possible that which is favourable to the worker should be preferred", If a 
person or a case falls within the general spirit of such remedial legislation, and there are two possible 
interpretations, the courts ought not to construe the Act so as to exclude that person or case (cf. 
Pearce, Statutory Interpretation in Australia, 2nd ed. (1981), at pp 137-138). 

 
Section 2(2) of the Act currently provides '[a] person exercising judicial, quasi-judicial or 
administrative powers must interpret this Act in the light of its objects without bias towards the 
interests of employers on the one hand, or workers on the other.'  
 
This section endeavours to put the person interpreting the Act in a neutral position. 
 
The Review believes the provisions of s 2(2) at best create confusion for the person required to 
interpret the Act. It should be repealed. 
 
The order of the objects in s 2(1) of the Act should reflect the pre-eminent purpose of the Act that 
is to provide rehabilitation and fair compensation for injured workers. 
 
Recommendation 1.1  
That s 2(2) of the Act be repealed and the objects in s 2(1) be reordered. 
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2 .  A c c e s s  t o  C o m p e n s a t i o n   
 
This section deals with three of the terms of reference (3.1, 3.2 and 6.5). It also addresses other 
access issues that were raised by submissions. They are: a 'substantial contribution' work test, 
coverage for volunteers, the provisions for noise induced hearing loss, and definition of spouse. A 
note of submissions regarding the territorial application of the Act completes the section. 
 

R e d e f i n i n g  t h e  c o n t r a c t  o f  e m p l o y m e n t   

3. 1 Ensuring that artificial contractual arrangements are not used to unfairly deny access to workers' 
compensation, and that employers are not disadvantaged by the use of unfair practices by others. 
 
The great majority of submissions on this issue acknowledged the problem of the ill-defined and 
patchwork-like character of the deeming provisions. Concerns raised included the difficulties 
determining claims, enforcing compliance and levy collection. All these have major cost 
implications for the scheme. A number of submissions also identified problems of equity and 
access and the need for the statutory provisions to address the widespread changes in work 
arrangements, some of which are expressly designed to avoid industrial protection. 
 
The problem with 'artificial contractual arrangements' and the associated difficulties of designing 
deeming provisions that will ensure appropriate coverage for bona fide workers is one that besets 
labour regulators throughout Australia. Workers compensation is one area where the implications 
for working people and the community of a confused and inadequate coverage are very serious. 
 
Some submissions stated that the current provisions are adequate and that no change is required 
(AMMA, Business SA, MTA, EEASA and MBA). A number of other employer organisations 
however, identified the lack of clarity in some areas of coverage as a problem, and commented 
on the issue of coverage of self-employed persons (s 103). 
 
These matters (deeming provisions and coverage of self employed persons) have been 
considered by the WorkCover Board on a number of occasions in recent years and have been 
the subject of representations to government over a period of some years. 
 
The proposal 
The submission made by Professor Andrew Stewart proposes a new definition of the contract of 
employment that has the potential to overcome what has been referred to earlier as 'atypical' 
workers, but which may now be more accurately be characterised as 'disguised' workers. The 
redefinition has been proposed as a more effective approach for overcoming the various piece-
meal strategies developed to meet the problems of those people whose arrangements fall outside 
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the conventional contract of service. Those strategies are evident in current labour statutes 
throughout the country and most typically include deeming provisions. 
 
Professor Stewart also identified a number of issues of relevance to the workers compensation 
jurisdiction in South Australia and deeming provisions in particular. 
 
The essential elements in the proposed standard definition of employment suggested are:  
(1) A person (the worker) who contracts to supply their labour to another is to be presumed to do so 

as an employee, unless it can be shown that the other party is a client or customer of a business 
genuinely carried on by the worker. 

(2) A contract is not to be regarded as one other than for the supply of labour merely because:  
(a) the contract permits the work in question to be delegated or sub-contracted to others; or  
(b) the contract is also for the supply of the use of an asset or for the production of goods for 

sale. 
(3) In determining whether a worker is genuinely carrying on a business, regard should be had to the 

following factors:  
(a) the extent of the control exercised over the worker by the other party;  
(b) the extent to which the worker is integrated into, or represented to the public as part of the 

other party's business or organisation;  
(c) the degree to which the worker is or is not economically dependent on the other party; 
(d) whether the worker actually engages others to assist in providing the relevant labour;  
(e) whether the worker has business premises (in the sense used in the personal services 

income legislation),. and  
(f) whether the worker has performed work for two or more unrelated clients in the past year, as 

a result of the worker advertising their services to the public. 
 

(4) Courts are to have regard for this purpose to:  
(a) the practical reality of each relationship, and not merely the formally agreed terms; and  
(b) the objects of the statutory provisions in respect to which it is necessary to determine the 

issue of employment status. 

(5) An employment agency1 which contracts to supply the labour of a person (the worker) to another 
party (the client) is to be deemed to be that person's employer, except where this results in a 
direct contract between the worker and the client. 

(6) Where:  
(a) an arrangement is made to supply the labour of a person (the worker) to another party (the 

ultimate employer) through a contract or chain of contracts involving another entity (the 
intermediary), and  

(b)  it cannot be shown that the intermediary is genuinely carrying on a business in relation to 
that labour that is independent of the ultimate employer, on the basis of factors similar to 
those set out in (3) above,  

the worker is to be deemed to be the employee of the ultimate employer. 
 

                                                      
1 1 That is, an entity whose business involves or includes the supply of workers to other unrelated businesses or organisations, whether through a 
contract or a chain of contracts. 
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While the new definition could be expected to remove many existing deeming provisions it could 
also be the case that specific exclusions are appropriate. The full paper prepared for the 
consultation process is included in the Appendix. 
 

Responses to the proposal  
As indicated above, the proposed definition of contract of employment breaks new legal ground 
and has the potential to overcome and make redundant most of the patchwork of deeming 
provisions currently in operation. 
 
WorkCover acknowledged that 'there is merit in the proposed concept in attempting to recognise 
genuine work contracts' and listed a number of other issues for the consideration of the Review. 
These included consistency of definitions within the Act, the need for simplicity and clarity in a 
new definition to minimise disputation, and the need for community education, and the possible 
combination of the definition with some deeming provisions. 
 
There was in-principle support for the proposed definition, albeit with some further suggestions as 
to refinement, in the responses from lAG, AMA, UTLC, Resthaven, Aged and Community 
Services, PSA, the Commissioner for Equal Opportunity, Musicians Union of Australia, members 
of the Society of Labour Lawyers (SA) and the AWU. The MBA responded positively to the 
specific proposal. The Law Society agreed that the definition should address a number of 
problems. 
 
Business SA was strongly opposed to the concept encapsulated in the proposed definition. 
However, Business SA concluded that 'the real and genuine intentions of the parties to the 
contract should be the over riding factor when deciding whether an employment relationship was 
formed or not.' This appears to be at one with the purpose of the proposed definition. 
 
Some submissions point out that the proposed definition would 'expand coverage under the Act 
and increase exposure leading to significantly increased claims costs'. (SISA p2) The QEH, 
Noarlunga Health Services, Emergency Services Administrative Unit, Balfours and United Water 
closely echoed this position. 
 
The RAA thought that the proposed definition would make claims determination more difficult and 
costly, that is the proposed definition would not resolve any of the difficulties that the deeming 
provisions present. One submission confused the issue of coverage for workers compensation 
purposes with OHSW obligations for a safe work place. Another confused the issue of common 
law coverage between host and labour hire employers with the broader issue of coverage. 
 
One short submission urged the Review to '... adopt a clear-cut attitude that Workers 
Compensation be applied to employees. All other workers however characterised must carry 
income protection insurance.' (Labour Force Australia Pty Ltd, the licensor of the Odco system of 
contracting for independent contractors.) The Independent Contractors of Australia provided a 
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lengthy submission much of which was advocacy for independent contracting as a way of life. 
They stated that 'an independent contractor has escaped the imprisonment of the employment 
contract and has found freedom in the regime of competition'. (p6) When addressing workers 
compensation specifically, the submission identified the key issue to be addressed as: 'how to 
reconcile a fault-driven 'insurance' concept (that is, workers compensation) with an environment 
where people want to have the legal right to control themselves'. (p 9)  
 
The 25 responses (in total) that commented on the proposal, ranged from in-principle support 
with some suggestions for refinements and considerations about the impact of a major change in 
the definition of contract of employment for coverage of workers compensation, through to total 
opposition. Another group that warned about the cost to the scheme and the community of 
ensuring that the protection of a statutory, no-fault scheme of workers compensation be extended 
to those who are excluded by virtue of either contrived contracts, or by the complexities and poor 
compliance of those currently covered by the deeming provisions. 
 
In response to a request for details of the implications of such a redefinition in the public sector, 
the OCPE considered that the likely impact on the whole of the public sector would be relatively 
small. While it would add to the number of claims 'it should not add significantly to claim numbers 
and claim costs'. The Commissioner pointed out that the impact would probably vary between 
agencies, depending on location and use of local contractors. The Commissioner is unaware of 
public sector agencies participating in the type of arrangements designed to evade workers 
compensation responsibilities. 
 
The detail of quite a number of the submissions indicated that the proposed definition, its purpose 
and consequences are not well understood. Where it does appear to be well understood, there 
are still some reservations about the operation of such a definition. This latter response is to be 
expected. This means that there will need to be further exploration and perhaps refinement of the 
proposed definition and its likely consequences, and as WorkCover suggests a substantial 
community education programme. 
 
In particular, the extent to which the proposed statutory definition would significantly alter rather 
than merely clarify the existing law needs to be well understood. 
 
Other matters raised in the WorkCover response will need further consideration in the 
implementation of a new statutory provision (for example the use of an administrative 
determination to give more certainty in relation to coverage of workers and the premium 
obligations of employers). The issue of s 59 exemptions also raised by WorkCover is addressed 
elsewhere in the Report (p 108). 
 
The Review has considered the Report of the South Australian Industrial Relations System (the 
Stevens Report) and the section on the Definition of employment (4.1) and the associated 
recommendation. It is the view of this Review that the proposed definition set out above, which 
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has been the subject of consultation, and which has substantial support as indicated above, be 
introduced into the Act in the same terms as those adopted for the I&ER Act with whatever 
consequential amendments are necessary. 
 
Recommendation 2.1  
That a new definition of contract of employment be introduced into the Act in the same 
terms as those adopted for the I&ER Act, with specific exclusions as appropriate, and with 
whatever consequential amendments are necessary. 
 

J o u r n e y  a c c i d e n t s   

3.2 Considering the merits and cost impact of the reintroduction of journey accident coverage. 
 
The inclusion of journey (to and from work) accident coverage in workers compensation schemes 
in Australia is variable. For most part where it is included, restrictions apply. 
 
Union submissions argued that journey injuries arise out of or in the course of employment 
because of the requirement for workers to attend their place of employment. Moreover they 
pointed out that many journey injuries gave rise to a claim for damages at common law so that 
WorkCover or the exempt employer could recover a considerable amount of the compensation 
paid to a worker injured whilst so journeying. Thus the cost of reintroduction of these claims 
should not be unduly large. 
 
The Public Service Association drew attention to the fact that a number of major unions, including 
the Association, have signed enterprise agreements with employers that require employers to 
assume responsibility for the cost of journey injuries. Accordingly the cost to employers if journey 
injuries were reintroduced for workers compensation benefits would, in net terms, not be so great. 
The submission further maintained that, if coverage of journey cases were reintroduced in the 
workers compensation legislation, much greater emphasis would be placed on the workers 
rehabilitation from any such injury. This fact, in the long run, it is claimed, should be beneficial to 
both worker and employer. 
 
On the other hand, employers tended to argue that journey injuries were outside the control of 
employers. They pointed out that under the Occupational Health and Safety Act 1986, the 
emphasis was placed on employers being able to provide workers with a safe workplace 
environment. Journey accident injuries as compensable disabilities are not consistent with the 
concept of prevention within that legislation. In addition, the reintroduction of journey accident 
coverage would add to costs and increase levies. 
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Some employers and employer organisations were very strongly opposed to the re-introduction of 
journey (to and from work) accidents into the coverage of the scheme. This was partly on the risk 
control argument and partly on the cost issue. 
 
WorkCover drew attention to data from the Motor Accident Commission that indicates that 
Compulsory Third Party claims had increased since July 1998 so that if the journey claims were 
reintroduced the workers compensation scheme may experience an expenditure rate higher then 
the historical 4.6% of total claims, prior to journey injuries being excluded from the scheme. 
According to WorkCover if journey injuries again become compensable, exempt claims are 
projected to increase by 6.5 percent. 
 
WorkCover further suggested that if the non-exempt scheme is fully funded at an average levy 
rate of 2.46 percent, the average levy rate would need to rise by between 4.5 percent (up to 2.57 
percent), or 7.3 percent (up to 2.6 percent) depending on the number of journey claims that 
materialise. 
 
When journey injuries were excluded from the scheme in 1994 however, there was no reduction 
in the levy payments until 2001. While an immediate reduction in the levy would not have been 
expected, nevertheless that time lag in the reduction of the levy is still surprising. 
 
There can be no doubt that if journey injuries are re-introduced, there will be some increased cost 
to the scheme. Whether in the overall assessment, journey injuries should be re-introduced is a 
judgement, which can only be exercised when the likely total costs to the compensation scheme 
of other recommendations made by the Review, if accepted, are calculated. 
 
Recommendation 2.2  
That if the cost impact of the other recommendations made by the Review do not produce 
very marked likely cost increases in the scheme, the Review sees no reason why 
compensation for journey injuries should not be reintroduced. 

 

W o r k  c o n t r i b u t i o n   
 
A small number of employer organisations advocated a stricter test for access to compensation, 
that is work be a substantial contributing factor, should be introduced (EEASA, SISA, RCSA, 
REG). This was not a submission made by any of the other dozen or so employer groups. Four 
employers supported the introduction of this test. Very few other submissions referred to this 
issue at all. 
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The Review is of the view that the existing test of 'arising out of or in the course of employment' 
has stood the test of time and has a substantial body of case law to support it. As a result the 
Review sees no reason to change the work contribution test. 
 
 

C o v e r a g e  o f  v o l u n t e e r s   
 
The Review received a number of submissions in regard to coverage for persons working in the 
volunteer sector. The Country Fire Service submitted that their present coverage arrangements 
should be retained under the provisions of s 103A of the Act. The State Emergency Service 
submitted to the Review that while they do not currently have coverage under the Act their 
volunteers have full workers compensation access under a Ministerial letter of understanding. 
The SES submitted that coverage under s 103A of the Act should be extended to:  

• SES Volunteers;  
• Volunteer Marine Rescue volunteers; and  
• Divisional Emergency Operations Centre volunteers. 
 
Section 103A of the Act states that the Crown is the presumptive employer of a volunteer worker 
of a prescribed class that is for the benefit of the State. The SES submits that the inclusion of 
volunteers of these organisations 'will redress the anomaly of volunteers in different emergency 
organisations being provided with different levels of workers compensation protection and would 
strengthen current moves to establish comprehensive liability and insurance protection.'  
 
The Review has not identified any arguments against such a proposal and would therefore agree 
in principle with the submission of the SES. However, the Review has not had the opportunity to 
consider other views on this proposal and has not given any consideration to the cost implications 
for the Government as a result of extending coverage under s 103A to the groups mentioned 
above. The Review believes that the extension of coverage to volunteers working for the CFS has 
established a precedent as to how s 103A should be utilised and supports coverage for these 
groups in principle. 
 
Recommendation 2.3  
That the government make further inquiries with a view to extending the coverage of s 
103A of the Act to volunteers of the SES, Volunteer Marine Rescue and Divisional 
Emergency Service Operations Centre. Such coverage should be extended on the same 
basis as that which currently exists for CFS volunteers. 
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D i s e a s e s  o f  l o n g  l a t e n c y   

6.5 Assessing the need for and desirability of options for an expedited dispute resolution track for diseases (eg 
mesothelioma) that may result in fatalities in relatively short time after the diagnosis. 
 
Claims under the WRC Act 1986  
Having discussed the question of mesothelioma related claims with many of the interested 
parties, the Review has concluded that the perceived delays do not relate to claims for workers 
compensation in regard to mesothelioma, but rather to a claim for damages at common law 
brought by the worker or the worker's spouse in respect to that disease or work related death. As 
these claims do not come within the ambit of the WRC Act, it is inappropriate that the Review 
should comment in regard to the procedures or the permitted time frames within which those 
claims can be prosecuted. 
 
The existing processes under the WRC Act, and the Tribunal Rules enable a worker in 
appropriate circumstances to lodge an application for an expedited determination of a claim 
followed by an application for an early hearing before the Tribunal. In light of those available 
procedures, the Review is of the opinion that these processes are sufficient to cope with any 
necessity for an expedited hearing of a claim, pursuant to that Act, that might arise if a worker is 
diagnosed as suffering from a life threatening disease or disorder. Anecdotal evidence from the 
Tribunal indicated that any claim for an expedited hearing where death may be imminent has 
always been dealt with promptly. 
 
As far as the Review can ascertain very few, if any, claims in respect to mesothelioma have been 
pursued under the WRC Act. This is primarily due to the fact that mesothelioma is a disease of 
long latency so that workers, who currently have been diagnosed as suffering from it, probably 
contracted the disease before the WRC Act came into operation. These claims must accordingly 
be pursued pursuant to the now repealed Workers Compensation Act 1971. 
 
Claims for lump sum payments, Workers' Compensation Act 1971 
There is, or may be, a problem in regard to a claim for a lump sum payment of compensation 
pursuant to ss 69 and 70 of the now repealed Workers Compensation Act 1971 being prosecuted 
on behalf of the deceased worker's widow (this is the terminology of the 1971 Act and is used 
here wherever there is a reference to that Act) or estate in relation to the worker having 
contracted mesothelioma. 
 
Currently there is a case stated by the Full Bench of the Workers Compensation Tribunal to the 
Supreme Court seeking a determination of the question of whether claims pursuant to those two 
sections, survive the death of the worker for the benefit of the worker's widow or estate. 
Information provided to the Review indicates that there are about seven known claims awaiting 
the outcome of that case stated, and there may be more. 
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If the Supreme Court decides that a claim, pursuant to those statutory provisions, does not 
survive the death of the worker, Parliament may need to give consideration to whether such 
claims should be allowed to be made and compensation paid in accordance with those 
provisions, for the following reasons. If at the date of the worker's death the widow was in receipt 
of social service benefits, and therefore not dependent on the worker at that time, the surviving 
widow may have no claim in respect of the death due to mesothelioma, other than for funeral 
benefits. Many workers who work or have worked in the industry or industries that cause 
mesothelioma have expressed the view that such a result would seem totally unjust. 
 
Having made that observation, there may be a fairer way to treat all claims in respect to 
mesothelioma and other diseases of long latency that would normally give rise to a claim for 
workers compensation pursuant to the repealed Workers Compensation Act 1971. 
 
Enabling claims to be made under the 1986 Act  
Most of the claims pursuant to that 1971 Act are being dealt with either by the insurer of the 
employer in whose employment the worker was employed when the worker is deemed to have 
contracted the disease, or, if the insurer is insolvent, by the Statutory Revenue Fund. 
 
However there is, or may be, potential difficulty for any worker or, in the event of the worker's 
death, the surviving widow, pursuing any claim for workers compensation pursuant to the 1971 
Act. 
 
A claim in respect of Industrial Diseases was set forth in Part VIII of the 1971 Act. 
 
Section 93 of that Act provided that notice of death or injury is to be given to the employer who 
last employed the worker in employment that contributed to the injury. Pursuant to s 8(4) of that 
Act, an injury that is a disease shall be deemed to have occurred on the day on which the worker 
became totally or partially incapacitated for work as a consequence of that disease, or when that 
day cannot be ascertained, the day on which a legally qualified medical practitioner has certified 
that the worker was so incapacitated by reason of that injury. 
 
Section 94(1) of the Act provided 'If a worker is or immediately before the date of injury was 
employed in any process mentioned in the second column of the second schedule of the disease 
contracted is the disease in the first column of that schedule set opposite the description of the 
process that disease shall be deemed to have been due to the nature of the employment unless 
the employer proves the contrary.' That deeming provision greatly assisted a worker bringing a 
claim for workers compensation in respect of an injury included in the Second Schedule. 
 
Mesothelioma was however never included in the first column of the Second Schedule, although 
asbestosis was. This means that those deeming provisions are not available to a worker when 
pursuing a claim in respect of mesothelioma pursuant to that Act. That fact does not mean a 
claim by a worker under that Act cannot succeed, but the onus of proof upon the worker would be 
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much greater. In addition, if the employer disputes the worker's medical certificate concerning the 
worker's fitness for work there are no longer any medical referees appointed pursuant to the 1971 
Act who can, in accordance s 31 of that Act, settle that issue. 
 
Many of the claims in respect to mesothelioma that are being prosecuted under the 1971 Act are 
being directed against the Statutory Reserve Fund because of the fact that either the insurer 
cannot be identified or it has gone into liquidation or the employer has itself gone into liquidation. 
 
The Review considers that, in justice to the workers who were exposed to asbestos prior to 1986 
and whose claims must currently be prosecuted pursuant to the 1971 Act, it may be that the WRC 
Act should be amended to provide that all claims which relate to long latency diseases such as 
mesothelioma, which have not been dealt with in accordance with the provisions of the 1971 Act, 
be dealt with in accordance with the provisions of the WRC Act. That is, both the procedures and 
the benefits which are available or payable in respect to an injured worker or, in the case of 
death, the surviving spouse, pursuant to the WRC Act, would be applied to a claim by a worker or 
spouse where the claim could, but has not been, prosecuted pursuant to the 1971 Act. 
 
If that recommendation is adopted those claims would have to be made against WorkCover and 
the benefits paid from the Fund administered by it. The Review points out that if the 1971 Act had 
been amended, and not repealed in 1986, then presumably all the claims that appertain to 
diseases of long latency would have been paid in accordance with the benefits payable under the 
1986 Act. That particular method of altering the workers compensation scheme has had serious 
consequences to workers who suffer from diseases of long latency. 
 
If the procedure suggested was adopted, WorkCover should then be given the right to recover 
from the insurer, or employer, or the Statutory Fund (as the case may be) those benefits which 
would otherwise have been payable by the insurer, employer or Statutory Fund to the worker or 
surviving widow in respect of that work related disease pursuant to the 1971 Act. 
 
WorkCover should then be able to recover most if not all medical expenses paid, plus any weekly 
payments of compensation paid to the worker, and perhaps the lump sum which would have 
been payable to the worker pursuant to ss 69 and 70 of the 1971 Act, together with any funeral 
benefits. It would not however be able to recoup the difference between the lump sum payable to 
the worker pursuant to s 43 of the WRC Act and the lump sum to which the worker would have 
been entitled under ss 69 and 70 of the 1971 Act. In addition it would not be able to recover any 
lump sum payable to the spouse pursuant to s 44(1)(b) of the WRC Act, unless the spouse was 
at the date of death dependent upon the earnings of the worker at the time of death (s 49 of the 
1971 Act). 
 
On the information the Review had at the time it provided WorkCover a draft proposal on this 
issue, the Review believed the cost impact upon WorkCover would not be great if all claims that 
have not been brought pursuant to the 1971 Act, could now be made under the WRC Act. 
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In the last days of the Review, WorkCover has made available actuarial calculations that portray 
a different scenario. The cost implications may be much greater than the Review first 
contemplated. 
 
On the other hand on information made available to the Review, it is not clear how much of any 
compensation benefits paid to workers who suffer from asbestos related diseases may be able to 
be recovered from manufacturers of asbestos. Recovery action may recoup a considerable 
proportion of any compensation paid. 
 
If this proposal of the Review is accepted consideration may need to be given as to whether 
WorkCover should be subrogated to the rights of the employer, in order for it to pursue the 
recovery of the compensation paid. 
 
WorkCover provided advice from legal counsel who pointed out that if the claims pursuant to the 
1971 Act were incorporated into the 1986 Act workers would lose the right to sue the employer for 
damages at common law. However that would not alter a worker's rights to pursue damages at 
common law against a manufacturer of asbestos. But, if the procedure the Review has outlined is 
adopted, it may be advisable to include a provision in the legislation which preserves a worker's 
right to sue the employer at common law in respect of mesothelioma. This right should not greatly 
impact upon WorkCover as the employer would have been insured against common law liability. 
 
It will still be an exercise in judgement having regard to the possible cost implications for 
WorkCover whether claims in respect to asbestos related diseases, which could be brought 
pursuant to the 1971 Act, should be allowed to be brought in accordance with the procedures and 
benefits of the WRC Act. 
 
Recommendation 2.4  
That the existing provisions under the Act and Tribunal Rules are adequate for the 
purpose of expediting claims for compensation for diseases of long latency. 
 
Recommendation 2.5 That consideration be given to amending the WRC Act to permit all 
claims for mesothelioma or other diseases of long latency that could, but have not been 
pursued in accordance with the 1971 Act, be pursued and benefits paid in accordance with 
the requirements of the WRC Act. In reaching a decision the likely cost implications for 
WorkCover will need to be taken into consideration. 
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Recommendation 2.6  
That if Recommendation 2.5 is adopted that WorkCover be given the right to recover 
whatever benefits would have been payable to the worker or widow under the 1971 Act. 
 
 
N o i s e  I n d u c e d  H e a r i n g  L o s s   
 
Section 31 (1) of the Act provides that a disability is not compensable unless it is established on 
the balance of probabilities that it arises from employment. Section 31(2) and the Second 
Schedule of the Act combine to provide that the disability of noise induced hearing loss is 
presumed to arise in employment where the worker has been involved in 'any work involving 
exposure to noise'. 
 
Section 113 of the Act provides that, subject to proof to the contrary, noise induced hearing loss 
is taken to have arisen out of employment in which the worker was last exposed 'to noise capable 
of causing noise induced hearing loss'. 
 
According to the Attorney General Department's submission there is an inconsistency in these 
two provisions. Schedule 2 of the Act as applied by s 31(2) specifies that a worker must show that 
he or she has been engaged in 'any work involving exposure to noise' while s 113(2) specifies 
exposure to 'noise capable of causing noise induced hearing loss', In WorkCover Corporation v 
Perre (1999) 76 SASR 95, the Supreme Court determined this inconsistency in favour of s 31 (2) 
and Schedule 2. 
 
The effect of Perre is that workers may be compensated for noise induced hearing loss where 
they can demonstrate that they both have noise induced hearing loss and that they were exposed 
to noise at work. They are not required to demonstrate, as per s 113, that the noise was capable 
of causing the hearing loss. This has the result that a worker could be compensated even when 
only minimal exposure to noise is demonstrated. 
 
The Attorney-General's Department submitted that the Act should be amended to ensure that a 
noise induced hearing loss disability is only presumed to arise from employment where the 
worker has been exposed to noise capable of causing hearing loss. 
 
A perusal of the reasons in the decision in Perre shows that the Supreme Court believed that, 
when Parliament introduced Schedule 2 and ss 31 (2) and 113 into the Act, it was endeavouring 
to resolve many of the problems which faced a worker where the worker was required to prove 
that the noise which the worker was exposed to at work could have caused the noise induced 
hearing loss. 
 
Under the existing provisions the onus of proof simply shifts to the compensating authority. 
Instead of the worker having to prove that the noise at the workplace is capable of causing noise 
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induced hearing loss, the compensating authority must prove that it is incapable of so doing if it 
wishes to escape liability to pay compensation. 
 
On the information available to the Review it sees no necessity to recommend a reversal of the 
present onus of proof. The employer or compensating authority is better placed to discharge that 
onus. 
 
Recommendation 2.7  
That the current provisions for access to compensation for noise induced hearing loss not 
be amended. 
 
 
D e f i n i t i o n  o f  S p o u s e   
 
S a m e  s e x  s p o u s e   
WorkCover (amongst others) drew attention to the definition of spouse contained in s 3 of the Act 
that does not currently recognise same sex spouses for death payments under s 44. 
 
A South Australian Equal Opportunity Commission audit of State legislation referenced in 
Parliament in October 2000 identified that ongoing discrimination against same sex spouses 
exists in workers compensation. 
 
In WorkCover's submission, the recognition of same sex spouses under the Act for death benefits 
would not significantly impact on the scheme's liability. Some of the wording set out below is 
similar to that contained in reg 1.09A of the Migration Regulations 1994 and would embrace both 
de facto and same sex spouses. 
 
Recommendation 2.8  
That s 3(1) of the Act be amended by deleting the words 'as the de facto husband or wife' 
and substituting the words 'in a genuine and continuing bona fide interdependent 
domestic relationship (to the exclusion of other interdependent relationships) with.'  
 
 
F o r m e r  s p o u s e   
At the present time the Act does not appear to entitle a former spouse who is in receipt of 
maintenance payments or has a court order for such payments from a worker, to claim for 
dependency following a work related death. 
 
There would appear to be no just reason why a former spouse of a worker who is entitled to, or in 
receipt of weekly or other periodic payments of maintenance, should not be able to claim as a 
dependant of that deceased worker. That right could be achieved by a simple amendment to 
include a former spouse in the definition of 'relative' in s 3. Such an amendment would then 
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permit the former spouse to make a claim for a lump sum or weekly payments as may be 
determined by WorkCover. 
 
Recommendation 2.9  
That the Act be amended to allow a former spouse who is in receipt of maintenance 
payments or who had an order of a court for such payments from a deceased worker, to 
claim the benefits payable pursuant to s 44 of the Act as a relative of the deceased. 
 
 
T e r r i t o r i a l  a p p l i c a t i o n  o f  t h e  A c t   
 
A small number of submissions highlighted problems with s 6 of the Act that sets out the 
circumstances in which workers are eligible for cover under the Act when they work in more than 
one State jurisdiction. Particularly these submissions highlighted problems arising out of the 
decisions in WorkCover v Smith [1998] SASC 6878 and Sefamis v WorkCover [1998] SASC 
6902. Whilst these submissions are noted, the Review has not made any recommendations on 
how such problems should be addressed. The Minister is dealing with these separately. 
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3 .  D e t e r m i n a t i o n  a n d  a d j u s t m e n t  o f  i n c o m e  m a i n t e n a n c e  
 

D e t e r m i n a t i o n  
 
1.1 Ensuring that there is an equitable and straightforward process for determining Notional Weekly Earnings based 
on pre-injury earning capacity and taking non wage items and regularity of earnings into account. 
 
The Review received a considerable number of submissions on this term of reference. The key 
issue was the method of calculation for inclusion of overtime. A further major issue, not identified 
in the Issues Paper was the inclusion of superannuation in the calculation of average weekly 
earnings. Two further specific matters raised in submissions were the calculation of earnings for 
working directors, and for workers under the age of 21 years. 
 

O v e r t i m e   
There was considerable and strong support from many submissions to average overtime over the 
12- month period preceding the injury (or other shorter relevant period) and include that amount 
in the average weekly earnings calculation. It was clear that the great majority of interested 
parties are looking for a straightforward method to replace the current provisions. 
 
A few submissions argued that overtime should be excluded completely, and another few 
submissions also suggested retention of the current provisions. 
 
The WorkCover submission set out three options, one of which was a simple 12 month average. 
Other options suggested by WorkCover were an average based on a shorter period prior to 
injury, or the introduction of a test for 'regular' overtime. The Review considers a shorter period 
would unnecessarily restrict the representativeness of the overtime, particularly for seasonal 
workers. A new test for 'regular' overtime was not suggested in any other submission. 
 
Recommendation 3.1 
That the provisions of s 4(8) of the Act be repealed and a provision inserted which 
provides that all overtime worked over the preceding 12 months is to be taken into 
consideration and averaged over that period in the calculation of the average weekly 
earnings. If the employer has not employed the worker for 12 months then the overtime 
shall be averaged over that lesser period of employment. 
 
Recommendation 3.2  
That consequential amendments to effect Recommendation 3.1 be made to s 36(2)(bb). 
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S u p e r a n n u a t i o n  P a y m e n t s   
The federal superannuation guarantee legislation specifies that an employer is not liable to make 
superannuation payments on behalf of a worker who is in receipt of weekly payments of 
compensation. This means that a worker may receive none or only part of the employer 
payments during periods of incapacity depending on whether the incapacity is total or partial. The 
employer is only required to pay superannuation for all hours actually worked. This has the 
potential to substantially disadvantage a worker's provision for retirement, particularly if the 
incapacity is for a lengthy period. The submission of one injured worker was that the loss of 
superannuation contributions (including voluntary contributions) over four years was estimated at 
$17,000. Quite a number of submissions raised the inconsistency of policies that encourage self-
funded retirement but limit payment of mandatory contributions. It may be that the resumption of 
payment of superannuation contributions provides an incentive for a worker to return to work as 
soon as possible after a work caused injury. However, it was not clear to the Review to what 
extent accurate information was available to workers about the resumption of payments on return 
to work, nor the extent of compliance by employers with this provision. 
 
There is an anomalous situation whereby employers pay levies that take superannuation 
payments into account, while workers receive no superannuation component whilst in receipt of 
weekly payments. The Review believes that unless the Commonwealth legislation is amended so 
that employers must continue to pay superannuation benefits to workers whilst they are 
incapacitated for work, WorkCover should not include superannuation payments in wages for the 
purposes of fixing levies payable under the Act. 
 
Recommendation 3.3  
That superannuation contributions made by an employer be excluded from the calculation 
of wages upon which levies are payable to WorkCover. 
 

I n c l u s i o n  o f  n o n - w a g e  i t e m s  i n  c a l c u l a t i o n  o f  e a r n i n g s   
The few submissions that addressed this issue directed attention to the need for an authoritative 
and readily accessible source of information about items that are appropriately included, and 
those that are not. These items appear variously in the Act or regulations. 
 
Recommendation 3.4  
That the non-wage items to be included or excluded from the calculation of average 
weekly earnings (and if included, how they are to be taken into account) be provided in a 
complete form to all interested parties. 
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R e m u n e r a t i o n  o f  w o r k i n g  d i r e c t o r s   
Some submissions addressed the issue of the calculations of average weekly earnings in respect 
to working directors. In particular, the detailed, forensic investigation that is frequently required to 
determine weekly earnings is said to be quite onerous. 
 
Company annual reconciliation statements lodged with Work Cover provide details of the salary 
or wages paid or payable to a working director. The fairest and most convenient amount for the 
purpose of setting average weekly earnings is to use the relevant amount in the annual 
reconciliation statement, which is also the basis for the levy calculation. 
 
Recommendation 3.5  
That a new provision be inserted to provide that in respect of a working director the 
average weekly earnings payable will be the amount set forth in the last annual 
reconciliation statement filed by the employing company with WorkCover prior to the work 
caused injury. 
 

W o r k e r s  u n d e r  2 1  y e a r s  o f  a g e  
WorkCover submitted that the word 'permanently' where it twice appears in s 4(6) should be 
deleted and the work 'totally' inserted in lieu thereof. However, the Review is of the view that the 
subsection is intended to operate whether the worker is permanently totally or permanently 
partially incapacitated. The emphasis is on the worker having to be permanently incapacitated in 
order to have the weekly payment calculated as if he or she had attained 21 years of age. To 
make that perfectly clear it may be advisable to amend the subsection to insert the words 'totally 
or partially' after the word permanently where it appears. 
 
It was further suggested by WorkCover that this same legislative provision disadvantages a 
permanently incapacitated worker who was under 21 as against an apprentice who was under 
that same age and similarly incapacitated. The Review is of the opinion that the subsection 
properly interpreted applies in exactly the same manner to a worker under 21 who is permanently 
incapacitated, as it does to an apprentice who is under that age and similarly incapacitated. There 
is no need to change the provisions in that regard. 
 
Recommendation 3.6  
That s 4(6) be amended to add the words 'totally or partially' after the word permanently 
where it twice appears. 
 

A n n u a l i s e d  S a l a r i e s   
Apart from pointing out the difficulties associated with the calculation of average weekly earnings 
caused by annualised salaries, no submissions offered a satisfactory method of calculation. 
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The Review believes that where annualised salaries are included in an enterprise agreement the 
parties to that agreement should specify either the amount of the weekly payments for the 
purposes of the Act or where that is not possible the method of making the calculation of such 
payments. 
 
The difficulty the Review has in making any recommendation about the calculation of a weekly 
payment for an annualised salary is that the components included in the annualised salary will, in 
all probability, vary from workplace to workplace. The annualised salary may cover penalties, 
loadings, allowances or other benefits that might be excluded from the calculation of average 
weekly earnings pursuant to the relevant provisions of the Regulations. 
 
If the agreement or award specifies the amount which has been calculated as being payable for a 
particular allowance, and if that particular allowance is proscribed by the Regulations from being 
taken into account in the calculations of average weekly earnings, then that amount should not be 
included in the calculation. However in the absence of the agreement or award specifying the 
amount payable for that particular prescribed allowance, the only satisfactory method of 
calculation of average weekly earnings will be to divide the annualised salary by 52. 
 
Recommendations 3.7  
That the Act be amended to provide that the average weekly earnings for a worker whose 
wages or salary are fixed by an annualised salary in an award or enterprise agreement be 
paid at the rate provided for in that award or agreement as payable for the purposes of the 
WRC Act or;  
 
Recommendation 3.8  
That in the absence of the award or agreement specifying the amount that is included in 
the annualised wages or salary for a particular allowance (that is, proscribed by the 
Regulations from being included in calculating average weekly earnings), the calculations 
of average weekly earnings will be made by dividing the annualised salary by 52. 
 
 
A d j u s t m e n t s   
 

E c o n o m i c  A d j u s t m e n t s   
 
1.3 Ensuring that economic adjustment to Notional Weekly Earnings are implemented in a consistent and structured 
manner. 
 
Currently s 39 requires the review of a worker's weekly payments during the course of the year of 
incapacity for the purpose of making an adjustment to those payments where the worker is 
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incapacitated or likely to be incapacitated for work for more than one year. Those adjustments are 
based on the Wage Cost Index amount provided by the Australian Bureau of Statistics (ABS). 
 
Alternatively s 39(2)(a)(ii) allows a worker to apply to have his/her weekly payments adjusted on 
the basis of changes in rates of remuneration prescribed by an award or enterprise agreement 
that are payable to a group of workers of which the worker was a member at the time of the 
occurrence of the disability. The adjustments operate from the end of the year of incapacity in 
which the review is made. 
 
The Workers Rehabilitation and Compensation Advisory Committee considered this provision in 
late 2000. 
 
The submission from some unions and workers claimed that the existing arrangement 
disadvantages injured workers where their work colleagues receive an award or enterprise 
agreement increase during the year. This differential in wages, often over a lengthy period of 
time, results in a feeling of injustice. 
 
The provisions can benefit some injured workers in comparison with their workplace colleagues, 
as injured workers are guaranteed an annual increase of at least the wage index, and in effect 
only need apply for an award or enterprise agreement if it is greater. However most submissions 
identified a significant disadvantage to workers because of the time lag between the date of 
operation of the adjustment for those at work, and the annual adjustment for disabled workers. 
 
Some submissions requested that the Review adopt the Comcare approach. That scheme 
provides for adjustments of weekly payments to coincide with the movements in the award 
applicable to an injured worker. The worker's employer is required to complete an advice of the 
change and provide it to Comcare, which then processes the adjustment. 
 
It would appear that a similar system in South Australia would be more complex and costly to 
operate because of the greater number of awards and enterprise agreements in this State, 
compared with those covered by Comcare, and the more diverse industry base in South 
Australia. 
 
The Review is of the opinion that weekly payments of compensation should be adjusted every six 
months. This will ensure that workers in receipt of weekly payments of compensation are not so 
seriously disadvantaged against their fellow workers. Although six-monthly revisions may involve 
some additional administrative costs, in the opinion of the Review, a more equitable adjustment 
process will facilitate the process of rehabilitation of injured workers. Those considerations 
outweigh any administration cost associated with the proposed change. 
 
Recommendation 3.9  
That s 39 be amended to allow for economic adjustments every six months. 
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D i s c o n t i n u a n c e   
 
In addition to submissions concerning determination and adjustment of weekly payments, the 
Review received submissions concerning the discontinuance of weekly payments in two specific 
circumstances. The first circumstance relates to discontinuance due to the worker reaching 
retirement age, s 35(5). The second is a special provision that allows discontinuance where there 
is residency or absence from the State, s 36(1 )(g). 
 
O n  R e t i r e m e n t  
Several submissions requested that the Review make recommendations concerning the 
provisions set forth in ss 35(5) and 35(5a) and increase the retirement age until which weekly 
payments can be made, to 70 years. These submissions maintained that many workers were 
continuing to work past the former retirement age of 65 years and were not retiring until they 
attained the age of 70 so that the existing provisions generally disadvantaged these workers. 
WorkCover pointed out that some stakeholders commented that s 35(5) may be inconsistent with 
provisions of the South Australian Equal Opportunity Act 1984. The Commissioner was also 
concerned about the inconsistencies with age discrimination provisions:  
 

The Workers Rehabilitation and Compensation Act 1986 (SA) contains discriminatory provisions 
whereby workers of 65 years or more who sustain a work related injury may not have access to 
weekly payments of income maintenance. This appears to be based on a presumption of a 'normal 
retirement age' that is inconsistent with the intent of the [Equal Opportunity Act 1994], which was 
amended in 1993 to include provisions for the abolition of compulsory retirement. 

 
The Review is not persuaded to recommend the amendment of the retirement age to 70 years. 
However, in justice to workers who continue to work beyond 65 or indeed who take up work after 
that age the present provisions seem anomalous. Presumably these provisions are based, at 
least to some extent, on social security benefits being available to a worker who is over 65 years 
of age. But those benefits may be much lower than the weekly payments to which the injured 
worker may be entitled under the Act. 
 
The fairer method is that weekly payments for a worker who is within twelve months of retirement 
age or above retirement age who becomes incapacitated for work whilst still in employment shall 
be entitled to weekly payments for a period of incapacity falling within two years after the 
commencement of incapacity. 
 
Recommendation 3.10  
That ss 35(5) and 35(5a) be amended to allow a worker who is within 12 months of 
retirement age (or above that age) to receive weekly payments of compensation up to a 
maximum of two years from the date of commencement of the incapacity. 
 



REVIEW OF WORKERS COMPENSATION Page 33 

 
A b s e n c e  f r o m  t h e  S t a t e   
Section 36(1) provides that 'Subject to this Act, weekly payments to a worker who has suffered a 
compensable disability must not be discontinued unless -  

(g) the worker is without have the Corporation's consent – 
(i) resident outside the State; or  
(ii) absent from the State for more than two months in any continuous period of 12 

months;’ 
 
That provision if properly applied, should cause no problems. However the Review heard from 
several workers who claimed that they were prevented from taking a holiday interstate by the 
insurance agent or exempt employer maintaining these provisions necessarily prevented them 
from proceeding on holiday whilst in receipt of weekly payments. The wife of one worker wrote:  
 

We had the permission of SA Water to reside in Queensland which we did at great cost only to have 
permission withdrawn and our weekly payments stopped twice …. But after my husband refused 
unfair settlement offers (particularly in view of now being prevented from accessing superannuation) 
we were instructed to return to South Australia .... it was impossible to return immediately so my 
husband accepted an unsatisfactory settlement under duress. 

 
If placitum (i) was repealed placitum (ii) of sub-clause (g) would adequately protect the interests 
of the compensating authority. Its repeal should enable a worker to take a holiday interstate for a 
short period without being threatened with the likelihood of weekly benefits being discontinued. 
 
Recommendation 3.11  
That placitum (i) of 5 36(1)(g) be repealed. 
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4 .  R e h a b i l i t a t i o n  a n d  r e t u r n  t o  w o r k   
 
4.1 Ensuring that obligations to provide suitable duties and to rehabilitate injured workers to the workforce and 
community are met. 
 
4.2 Establishing an appropriate balance between injured workers rights to a choice of rehabilitation and retraining 
provider and costs to the scheme. 
 
4.3 Assessing what claims management policies have the most beneficial effects on rehabilitation and return to work 
outcomes. 
 

Background  
The clear message the Review has taken from the submissions about rehabilitation is that many 
of the objects of rehabilitation programmes set out in s 26 of the Act have been given low priority, 
if not at times overlooked, in more recent years. 
 
A great many of the difficulties and problems experienced by workers and their medical and 
rehabilitation providers (as well as employers to some extent) described to the Review in 
submissions, arise from the failure to provide early, appropriate rehabilitation and to devise 
innovative and appropriate return to work arrangements. 
 
The Review has identified the following as critical issues in the operation of rehabilitation and 
return to work. 
 
Competing interests  
There are tensions between the obligations of the statutory decision maker to administer 
provisions in the best interests of the rehabilitation of the injured worker and the needs and 
preferences of the employer. For example, the commercial arrangements between claims agents 
and employers may direct some of the management of claims, including rehabilitation or the 
exempt employer's operational needs may override the rehabilitation needs of the worker. 
 
It is generally acknowledged throughout the submissions that in the non-exempt segment of the 
scheme in particular, the combination of the late application of s 58B assessments, a relatively 
passive approach by case managers to rehabilitation in the earlier part of claims life, and the 
heightened attention to second year reviews and redemptions as part of liability control 
mechanisms at about the same time, have been quite counter-productive for rehabilitation 
process and outcomes in a considerable number of cases. The frequent reference to the 
employer (rather than the worker) as the client of the claims agent, the piecemeal nature of the 
referrals to rehabilitation providers, and the tendency for rehabilitation consultants to be identified 
as having interests more in common with the insurer or employer than the worker, are some of 
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the factors that have - singly or in combination - resulted in very poor outcomes for some workers 
in particular. 
 
In the exempt sector the submissions identified a major imbalance, in many instances, between 
meeting the needs of injured workers for rehabilitation and return to work programmes and the 
claims management and operational requirements of the exempt employer. Submissions from 
exempt employer workers, from unions and from injured worker groups and some providers, gave 
the Review numerous examples where it was quite apparent that the demands of claims 
administration and the employment arrangements made the rehabilitation process quite counter 
productive for the worker. 
 
Preferred providers 
The relationship between the decision maker (agent/exempt) and the rehabilitation provider may 
involve arrangements of preferred providers and the allocation of workers to those providers. 
Such referrals may be compromised by a proprietal interest of the insurer in the provider 
company. With exempt employers the provider may be similarly preferred, or may be an 
employee of the exempt employer. 
 
Suitable duty obligations  
WorkCover has directed significant attention to reducing the impact of shifting of costs of 
rehabilitation and income maintenance from the pre-injury employer to the scheme more 
generally, through the operation of ss 58B and 67. There has clearly been a significant tension in 
the operation of this programme where it has occurred later in the claim life cycle, with much 
pressure being applied to worker, employer and rehabilitation consultant to effect a result that 
appears in many cases to be quite unrealistic. The shift in focus of the s 58B project to the early 
phase of rehabilitation and to improve administration (already undertaken by WorkCover), are 
likely to reduce these tensions. 
 
It has to be recognised however, that security of employment with the pre-injury employer - while 
mostly desirable for the worker and cost effective for the scheme - is not always in the interests of 
the successful rehabilitation of the worker and as a consequence, not necessarily cost effective. 
To the extent that various medical and rehabilitation providers, representatives of workers and 
employers and others are drawn into disputes about these provisions, particularly at a later stage 
when rehabilitation has been neglected, or has been ineffective, heightens tension and the effort 
to return the worker to work is frequently quite counterproductive. As the Law Society 
commented:  
 

At present the focus for almost all of the first two years is getting the worker back to work with his or 
her pre-injury employer …. the long term focus on s 58B is clearly unworkable …. 
 
Rather than persist with futile attempts to enforce the s 58B - which does nothing to promote real 
rehabilitation - the focus over the period between 6-24 months should be to get the worker 
employment with another employer. (Response to the Consultation Paper). 

 



REVIEW OF WORKERS COMPENSATION Page 36 

Choice of provider  
The concerns raised in the submissions about choice of provider have largely arisen as a result of 
the pressures and tensions described above. The rehabilitation consultant should enjoy both 
independence from, and confidence of, both employer and worker. It is apparent that cost 
minimisation and piecemeal approaches to the provision of rehabilitation have compromised the 
independence of consultants. This has resulted in a loss of confidence by many workers and their 
representatives and some employers, not only in the individual programme, but also in 
conjunction with other problems, in the rehabilitation process more generally. 
 

Proposals 
The proposals in the Consultation Paper reflected the overall objective of the Review to explore 
means by which the role of rehabilitation and return to work provisions of the Act, and the 
administration of policies within the scheme could be strengthened. As well as addressing a 
number of issues raised about the relevant legislative provisions, the proposals also included 
suggestions for a re-examination of rehabilitation policies and programmes, qualification and 
accreditation requirements for rehabilitation providers as well as contracting and fee 
arrangements. In view of the problems and tensions identified in the relationships of the parties in 
the process of return to work and rehabilitation more generally the Review raised issues 
concerning the role of rehabilitation consultants and their relationships with employers, insurers 
and workers. 
 

Responses to the Proposals  
Over three-quarters of the responses to the Consultation Paper made comments about 
rehabilitation. A brief summary of the comments in relation to each of the specific proposals is set 
out below. 
 

C o n s i s t e n c y  o f  a d m i n i s t r a t i o n  o f  r e h a b i l i t a t i o n  a r r a n g e m e n t s  w i t h  
s 2 6  o f  t h e  A c t  
Few responses dealt with this directly, or in any detail. WorkCover indicated that qualification, 
accreditation and provider contract arrangements, as well as the provider manual are under 
review and that consultation would occur in relation to these. One of the professional associations 
(SARPA) detailed developments in relation to qualifications, training and accreditation of 
providers and brought to the attention of the Review their view that a collaborative approach to 
the development of matters is critical for the best outcome. 
 

C o n s i s t e n c y  o f  r e h a b i l i t a t i o n  a n d  r e t u r n  t o  w o r k  p r o v i s i o n s  
WorkCover supported the redrafting of these s 28 provisions consistent with s 26, as by and 
large, did other organisations that addressed this issue directly (SARPA, SISA). Specific 
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problems were also highlighted. The RAA suggested a change of terminology from 'return to 
work' to 'continuation of work'. The ACS and Resthaven argued strongly for a legislative definition 
of 'rehabilitation', which would apply not only to s 28 but also s 58B. The Law Society 
commented:  

 
There is a good deal of confusion about rehabilitation and how it has been undertaken. It is our view 
that rehabilitation and the rehabilitation processes have evolved in a largely ad hoc fashion. Curiously, 
the term rehabilitation is not even defined in the Act. We understand that this was deliberate, however 
in our view it should be addressed. What, after all, is the intention of rehabilitation? If anything, the 
situation in this regard was exacerbated by the 1995 amendments which introduced the concept of 
the rehabilitation and return to work plan. We agree with your statements that there in an underlying 
tension between rehabilitation as defined by section 26 and rehabilitation and return to work plans 
under sections 28A-28C. The latter do not appear to have been drafted with the former in mind. There 
does not appear to be a happy marriage between the two. 
 
We agree that the rehabilitation process should be revisited with a view to identifying what is intended 
by rehabilitation and how it is to be achieved. We therefore support the proposal for a re-examination 
of section 26 (and inferentially sections 28A-28C) in detail by all participants in order to ensure their 
consistency and harmony. 

 
A number of other organisations generally endorsed the proposals and thus may be taken to 
have supported this proposal. They include: UTLC, AWU, some members of the Society of 
Labour Lawyers, AMA, PSA, and CJ Pearce. 
 

R e q u i r e m e n t  f o r  t h e  e s t a b l i s h m e n t  o f  a  r e h a b i l i t a t i o n  p r o g r a m m e   
There appeared to have been some confusion in the responses about the existing provisions of s 
28A(2) which are that if a worker is receiving income maintenance and 'is (or is likely to be) so 
incapacitated for worker by a compensable disability for more than 3 months (but has some 
prospect of returning to work)' a rehabilitation and return to work plan must be prepared. 
 
The proposal was merely to reduce the mandatory period from 3 to 2 months. Nothing in the 
existing provision, or the proposed reduction would prevent the compensating authority 
establishing rehabilitation programmes under s 28A(1) as it currently stands. 
 
The WorkCover response appears to have mistaken the limited intention of the proposal in this 
regard but from the tenor of comments it would appear that it would be supported. Other 
responses that commented specifically on this change were supportive of it - Business SA and 
the QEH. Business SA took the early intervention further, and suggested mandatory rehabilitation 
programmes where the worker provided a certificate of incapacity of 2 weeks or more. In the view 
of Business SA, the costs of early intervention of this type would be recouped by improved 
rehabilitation process and return to work. 
 
One worker commented:  
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It took until (date) for my company to even start to talk about Section 28A of the Workers 
Rehabilitation & Compensation Act 1986. (A full six months). 

 
From comments in other submissions this type of delay does not appear to be atypical. 
 

O w n e r s h i p  o f  r e h a b i l i t a t i o n  f a c i l i t i e s  a n d / o r  s e r v i c e s   
The most forthright comments on this proposal were made by the RAA, which argued that the 
ownership by exempt employers (or claims agents) of rehabilitation services improved efficiency 
and rapid response. It was argued that rehabilitation providers are reliant on the employer client, 
but no differently from 'medical providers who rely upon their client patients', (p4) WorkCover has 
advised the Review that it has no knowledge of such ownership of services by exempt employers. 
One of the claims agents does own a service, but that no conflict of interest has been identified 
by the agent to WorkCover, and that data on referrals to this service do not indicate 
'disproportionate referral patterns'. (WorkCover Response p 9) While this may be so, the data 
also shows that of the workers compensation income to the provider in the last financial year 
($1.091 m), 80 percent was generated by referrals from that claims agent (WorkCover data). 
 
Business SA pointed out that the facility/service may be taken to include on-site medical services 
and the proscription of these would have far reaching ramifications for many exempt employers 
and their employees, especially in relation to treatment (p1). SISA also opposed any restriction of 
this type. 
 
The Corporate Health Group agreed that a proprietary interest by an exempt employer in a 
rehabilitation service might compromise the independence of the service. By contrast, in a late 
supplementary submission SAPRA argued that 'There is no objective evidence that highlights that 
such cross referrals from partly or wholly owned subsidiaries do in fact compromise the quality of 
service delivery and outcome …… within a business context and according to the Corporation 
(sic) requirements for the delivery of rehabilitation services, any organisation should be able to 
provide such services as long as all requirements for service delivery are met.'  
 
The AMA supported a proscription of ownership of rehabilitation providers by exempts or agents, 
as did unions. 
 
A worker who wrote to the Review said he had been with five different claims agents over four 
years. In two years with one provider he had only three job trials, one in a quite unsafe workplace. 
It is not difficult to see that a worker who has multiple claims agents may also find themselves 
with a series of rehabilitation providers. 
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D i r e c t  e m p l o y m e n t  o f  r e h a b i l i t a t i o n  c o n s u l t a n t s  b y  e x e m p t  
e m p l o y e r s  
This proposal goes to the issue of the provision of in-house rehabilitation by some employers. As 
the short discussion in the Consultation Paper points out, there are clearly identifiable merits in 
the provision of in-house rehabilitation. A submission from the LGA detailed a number of 
advantages in this regard. An in-house rehabilitation service in local government had been 
established in the early 1990s in response to what was regarded as a poor quality external 
provider service both by employers and unions. The submission supports the submission of the 
OCPE (below) with respect to early availability of service, and also described an internal dispute 
resolution process involving union representatives There are also some clearly identified risks 
with it however, and they are associated with the potential conflict between the interests of the 
employer in limiting liability of the claim both through (perhaps) inappropriate pressure for return 
to work and/or unreasonably restrictive cost control of the services. 
 
In the responses to the proposal both the merits and the risks are clearly enumerated by, on the 
one-hand employers, for the merits and cost benefit and on the other, unions and workers for the 
risk to the rehabilitation this can represent. In between to some extent are professional 
associations that argue for the independence of the rehabilitation consultant but in different ways. 
On the one hand, the profession status should be sufficient to enable a consultant to maintain an 
independence from the employer sufficient to guarantee the confidence of the worker (SARPA). 
On the other hand, only independence from the employer can ensure professional independence 
(Corporate Health Group). 
 
Those supporting in-house rehabilitation services premised their arguments on continuity of 
service and detailed knowledge of the organisation. One worker who wrote to the Review 
identified the problem of discontinuity and delays in rehabilitation he had experienced because 
the exempt employer had assigned him a number of providers over a period of time. He also 
identified some restriction in his programme because the consultant was required to contain 
costs. He felt there was a conflict of interest. 
 
The responses on this issue were overlaid with views on the issue of choice of provider. It is most 
probably the case that choice of provider if exercised by the worker would mean in-house 
rehabilitation consultants might not, on occasions, be chosen. This could well be contrary to the 
employer's interests. 
 
WorkCover pointed out that 14 percent of exempt employers are located outside Adelaide. This 
reduces access to rehabilitation services, especially where the exempt does not employ them. In 
various consultation meetings the issue of provision of rehabilitation services in country areas 
was independently raise with the Review. 
 
At the invitation of the Review the OCPE commented on the arrangements for rehabilitation in the 
public sector. Agencies currently employ approximately 100 internal consultants, 30 of whom are 
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full time. There is a discretion that is exercised from time to time, to obtain external services. The 
costs of internal providers are substantially below those of external providers. 
 
In summary the advice of the OCPE was that the proposal would have a 'significant and likely 
detrimental effect' on rehabilitation in the public sector. In particular, the availability of in-house 
providers means that programmes are established prior to claims determination, consistent with s 
26(4) and assessments are made within 3 days of referral, this has resulted in RTW rates and 
times that are considerably below those of registered employers and enabled agencies to cater 
for workers in country areas where external provider services are limited. 
 
The submission of SISA raised similar points regarding the benefits of in-house providers. 
 
In addition, the Commissioner's Office commented that the availability of external providers was 
also important where there are perceived conflicts of interest, internal shortages, where specialist 
skills and expertise is not available or where particular circumstances exist. In the view of the 
OCPE, the essential question is:  

 
...whether the rehabilitation consultant has the appropriate skills, knowledge and professionalism to 
perform the function, in which event, any conflict of interest or other issue that may arise, can be 
properly managed. 

 
The Law society made a similar comment:  
 

As will be apparent from our initial submission, the Society also supports the accreditation of 
rehabilitation providers. We cannot emphasise enough that we believe that many failed rehabilitation 
outcomes result from inexperienced rehabilitation providers or rehabilitation providers who should 
simply not be performing that function. 
 
While we acknowledge that there are tensions between the obligations of a statutory decision maker, 
as a result of which the commercial arrangements between claims agents and employers and exempt 
employers operational needs might override the rehabilitation needs of the worker, we believe that a 
significant component of this again results from the lack of qualifications, experience or ability of many 
of those who are currently practicing as rehabilitation professionals. 

 
It is readily apparent that this question also goes to a number of other issues in this section, most 
importantly the skills, qualification and experience of providers. 
 

C o n s i s t e n c y  o f  r e g u l a t i o n ,  p o l i c y  a n d  p r a c t i c e  i n  r e h a b i l i t a t i o n  
WorkCover supported the suggestion to review all regulatory mechanisms, policy and practice to 
ensure they are consistent with, and support the provision of early rehabilitation, and the active 
promotion of s 26(4). The AMA was concerned that appropriate qualifications, accreditation and 
standards apply and that there is regular monitoring. SARPA was concerned that there be a more 
collaborative approach by WorkCover to these matters generally, and highlighted the 
developmental work being undertaken at the University of South Australia with regard to 
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specialist qualifications. ASRC supported the phasing in of a specific qualification for rehabilitation 
providers and the upgrading of case managers knowledge of rehabilitation. ASRC also mentioned 
the need for case managers to respect workers. 
 
SISA suggested an industry body be established to ensure standards are maintained but also 
drew attention to the existing exempt employer standards. 
 
Unions supported this proposal. 
 

C h o i c e  o f  p r o v i d e r   
The proposals for protocols for the initial and subsequent choice of providers were the focus of 
many comments to the Review. 
 
Three individual workers told the Review of their experience of rehabilitation, and in the process 
identified that a choice of provider can be a very positive experience for workers. There are likely 
to be many workers with positive experiences of employer or agent appointed providers, 
however. 
 
It is worth noting that only six of the original submissions addressed this issue at all. They were 
from De Poi Consulting, SARPA, Royal Sun Alliance, AWU, United Water and CFS. Neither SISA 
nor any of its members responded to the original question, which asked about the relative merits 
and costs of worker choice of provider. The two service providers opposed choice by either 
employer or worker and argued for carefully matched selection (by the compensating authority) to 
support an independent role for the consultant. RSA wanted the opportunity to match provider 
experience with worker needs. United Water argued that there are cost advantages in one 
provider handling all claims (detailed knowledge of the organisation, administration). The CFS, 
said external providers cost more than internal providers, but that worker choice of provider could 
achieve better outcomes. 
 
Many of the responses to the Consultation Paper were from SISA members. In general, they 
assumed that worker choice of provider would necessarily mean an external provider, and for the 
most part this would appear to be a reasonable assumption. Some organisations combine claims 
management and provider functions (QEH) and maintain there is no conflict of interest and 
worker choice would increase costs. SADS was of the same view and provided some consultancy 
rates to show the increase involved. In general employers and employer groups were against 
worker choice of provider. 
 
By contrast, unions and individual workers were in support of worker choice. 
 
A number of responses however were in support of a register of providers which would give 
workers and claims managers a reference to qualified, accredited providers and information 
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about their particular areas of expertise, from which an initial choice may be made. This does not 
however, overcome the preference of exempt employers for in-house providers. 
 

O b l i g a t i o n s  t o  c o m p l y  
Responses to this issue raised a number of problems with the proposal that there be a 
suspension of the programme pending a notification and conference, in relation to disputed 
aspects of the programme. The Review considers that the better solution to any disputes over a 
rehabilitation and/or return to work programme, is to ensure an expedited dispute resolution 
process. The duration of any deleterious aspects would be minimised, without interrupting the 
continuation of the rest of the programme. That expedited dispute resolution is addressed below 
in Dispute Resolution (p 120). 
 

T h e  r e a s o n a b l y  p r a c t i c a b l e  t e s t  o f  s  5 8 B ( 2 )  a n d  t h e  e x e m p t i o n s  
A number of submissions argued that the effect of placitum (e) is indirectly discriminatory. This is 
because women are more likely to be employed in small firms (less than 10 employees) and 
South Australia has a high proportion of small business. It can be argued that to relieve all small 
employers of any obligation (even after 1 year of incapacity) has a disproportionate effect on 
women workers and the scheme generally. 
 
There is a further consideration. The exemption implies that larger firms are necessarily more 
capable of meeting the 'reasonably practical' test. This might be expected in most cases, but with 
the major changes in work organisations over the last two decades this is frequently not the case 
(see for example, seafarers fn 114, Clayton, 2002). Generally however, larger employers are in a 
better position to provide suitable duties than smaller employers. (Kenny, 1999, cited in Guthrie 
2002). It is certainly the opinion of the Review that 'the provision of suitable duties is an ongoing 
problem for a rehabilitation system based in the workplace'. (The conclusion of the empirical 
study by Kenny 1999, p274.)  
 
Responses to the proposal that this provision be repealed did not present much by way of 
reasons, but for the most part were either for or against. Nevertheless a number of submissions 
objected to the interpretation by WorkCover of the judgement in Longyear Australia v WorkCover 
(1995) 183 LSJS 193 which, they say has resulted in an expectation that employers should 
combine some job functions differently to create suitable work (as required in s 58) rather than 
identifying an existing job. 
 
It may be that this is a case where 'best practice' can be achieved by committed and motivated 
management. There is an obvious parallel here with the regulation dilemmas in occupational 
health and safety, where best practice management systems can only be developed and 
rewarded, but not imposed. (Gunningham and Johnstone, 1999)  
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The Review believes the indirect discrimination effect on some workers of the provision is 
sufficient reason for its repeal. Further however, this would put small employers on the same 
footing as larger organisations in terms of an obligation to try to find suitable duties. The 
assumption that larger organisations are necessarily in a better position to achieve this is not 
necessarily the case. As well, further opportunities may exist in small firms, which are currently 
being overlooked. 
 

E a r l y  p r o v i s i o n  o f  r e h a b i l i t a t i o n  
This is an important provision that goes to best practice in early intervention in rehabilitation and 
prevention more generally, and is particularly relevant for psychiatric disability claims (see 
discussion p 91). Some employer submissions gave details of their practice consistent with the 
provisions of s 26(4). Active promotion of the benefits of this type of early intervention should be 
undertaken by WorkCover. 
 

S e c u r i t y  o f  e m p l o y m e n t  w h e r e  c l a i m  n o t  m a d e  o r  d e t e r m i n e d .  
The notification obligations of the employer s 58C and the associated regulatory functions of 
WorkCover are important protections for the security of employment for injured workers. 
 
The provisions of s 58C are that an employer may not dismiss a worker who has a compensable 
disability without notification to WorkCover. From various submissions the Review identified the 
vulnerability of a worker who has an undetermined claim for compensation. In these 
circumstances the worker could be dismissed because the claim has been made. The existing 
provision that protects a worker whose claim has been accepted, does not apply. 
 
Submissions from a number of employers and their organisations urged the Review not to 
consider further any provision in this Act in relation to workers who are injured at work, but have 
not made a claim for compensation. In this view the worker's rights lie with the I&ER Act under s 
107, the unfair dismissal provision. 
 
A recent analysis of dismissal and return to work provisions in Australia concluded that:  
 

The lack of jurisdiction of the workers compensation tribunals to order reinstatement has meant that 
industrial tribunals and courts have been left to find their way through the legislative mire. (Guthrie 
2002: p557)  

 
There were few submissions on this aspect of the multi-jurisdictional problem. The efficient 
administration of s 107 jurisdiction under the I&ER Act and the s 58C provisions of the WRC Act 
should be one of the matters considered by the joint working party proposed under 
recommendation 10.17 for a fair employment tribunal. 
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A recommendation in the Stevens Report is that injured workers may not be dismissed within six 
months of an injury occurring. The recommendation of this Review in relation to a specific 
protection for a worker, who has an undetermined claim, is consistent with the focus of the 
Review on early rehabilitation and the legislative provision for retention of employment for injured 
workers. 
 

S u m m a r y   
The relevant provisions of the Act are not consistent and clear. They need to be so to ensure that 
all participants understand the objectives and obligations of such an important component of the 
scheme. A number of the recommendations for legislative change set out below are relevant to 
this issue. 
 
In the opinion of the Review the strong and divergent views on the two issues of in-house 
rehabilitation providers and worker choice of provider, in particular, reflected the dissatisfaction 
and frustration of a whole range of participants with some fundamental aspects of the provision of 
rehabilitation services in South Australia. 
 
The Review believes that the best approach to these two issues is to ensure that individual i. 
rehabilitation providers operated in a best practice service delivery context, which will ensure their 
professional standing and autonomy. 
 
The provision of effective, quality rehabilitation services has suffered as a result of factors 
operating over the last decade. The amendments to the Act in 1995 are one such factor. Another 
is the somewhat ad hoc development of service provision. It is very clearly the case that the 
present arrangements in relation to skills, qualification, accreditation and supervision of individual 
consultants in particular, is inadequate. In addition, the relevant policies, procedures, manuals 
and guidelines and provider firm contracts need to be urgently addressed, pending a full 
implementation of best practice principles in this regard. The recommendation for a Steering 
Committee to guide this undertaking is the principal recommendation of this section of the Report. 
 
There were consistently reported concerns expressed to the Review, from unions, some 
professional organisations and some workers, about the negative effects on workers of some 
rehabilitation programmes conducted by in-house staff of exempt employers. In this context it is 
important that workers of exempt employers have information and ready access to the complaints 
service in WorkCover, and the early dispute resolution process recommended in the Dispute 
Resolution section of the Report. 
 
Recommendations  
 
In relation to the legislative framework the Review recommends the following: 
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Recommendation 4.1  
That the provisions of ss 28A, 28B and 28C be redrafted to ensure they are consistent with 
the dominant s26. 
 
Recommendation 4.2  
That there is a consistent, clear definition of 'rehabilitation programme' within which a 
return to work plan may exist as part of the rehabilitation programme. 
 
Recommendation 4.3  
That the period for the requirement for the establishment of a rehabilitation programme in 
s28A(2) be reduced from three to two months. 
 
Recommendation 4.4  
That placitum (e) of s58B(2) be repealed. 
 
Recommendation 4.5  
That the provisions of 58C be amended to include protection from dismissal for a worker 
who has made a claim for compensation until the claim has been determined. 
 
In relation to the regulation and administration of the rehabilitation services the Review 
recommends the following:  
 
Recommendation 4.6 
That a joint Steering Committee be formed to ensure that the qualifications, accreditation, 
and the fee structure for providers and their contracts supports the essential direction of 
this Review, that is quality, best practice delivery of rehabilitation to injured workers. In 
addition the Steering Committee ensure that all administrative arrangements concerned 
with the provision of rehabilitation are consistent with the objectives of s26 of the Act. The 
Steering Committee convenor be an independent person appointed on a part time basis by 
the Minister, who has expertise in human service delivery and public administration. All 
relevant interest groups should be represented on the Committee. The Convenor should 
report directly to the CEO of WorkCover during the life of the Steering Committee, and 
finalise a report to the Minister within 18 months. 
 
Recommendation 4.7 
That where an exempt employer or claims agent has ownership/part ownership of a 
rehabilitation service, such ownership must be declared in the application and renewal 
application and review of exempt status, and similarly must form part of the declaration 
for claims agent contracts. WorkCover must closely monitor the pattern of referral to such 
services to ensure that workers are not inappropriately directed to these services. 
 
Recommendation 4.8  
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That WorkCover ensure through the Exempt Employer Code of Conduct that information 
about the complaints service is made available to workers of exempt employers, and in 
particular those located outside Adelaide. 
 
Recommendation 4.9  
That the joint Working Party recommended to consider the establishment of a Fair 
Employment Tribunal also consider the issues raised by the separate operation of s 107 of 
the I&ER Act and s 58C of the WRC Act. 
 
 
 
O t h e r  r e h a b i l i t a t i o n  i s s u e s   
 
Two other issues were identified during the Review process. These were not included in the 
Consultation Paper and are considered separately below. 
 

I n j u r y  t o  w o r k e r s  w h i l e  o n  r e t u r n  t o  w o r k  p l a n   
Section 30(1) of the Act provides that a disability is compensable if it arises from employment. 
 
Section 30(3) states 'A worker's employment includes –  
(e) attendance at a place to receive a medical service, to obtain a medical report or certificate (or 
to be examined for the purpose), to participate in a rehabilitation programme, or to apply for, or 
receive, compensation for a compensable disability.'  
 
The term 'rehabilitation programme' is not defined in the Act. However s 26 of the Act relates to 
rehabilitation programmes. Subsection (1) requires the Corporation to establish such 
programmes. Subsection (2) directs the person or class of persons for whose benefit such 
programmes may be established, and sub-s (3) directs the type of services WorkCover may 
provide to a worker on such a programme. 
 
Section 28A(1) provides 'The Corporation may establish a rehabilitation and return to work plan 
for a worker who is incapacitated for work by a compensable disability,'  
 
Section 28C(1) specifies 'Rehabilitation programmes, and rehabilitation and return to work plans, 
must comply with standards and requirements imposed by regulation.'  
 
That provision makes it quite clear that there is a distinction, between a 'rehabilitation programme' 
and 'a rehabilitation and return to work plan'. 
 
In the case of State of South Australia v Day [2000] SASC 451 the Supreme Court held that a 
worker who was on a rehabilitation and return to work plan with the employer in whose 
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employment the worker suffered the compensable disability was not performing work under a 
contract of employment with that employer whilst so engaged. 
 
That case related to a claim for wages by the disabled worker while on that rehabilitation and 
return to work programme. However the reasoning behind the decision may have serious 
consequences to both a worker and an employer. The worker in Day was not performing those 
duties whilst on a rehabilitation programme. They were carried out pursuant to a rehabilitation 
and return to work plan. Section 30(1)(e) provides that a disability is only compensable if it arises 
while a worker is participating in a 'rehabilitation programme'. It may be successfully argued that 
the extension of employment afforded by s 30(3)(e) does not extend to duties carried out on a 
'rehabilitation and return to work plan'. Thus, if a worker sustained a further injury whilst carrying 
out duties while engaged on a rehabilitation and return to work plan, such injury may not be 
compensable under the Act, because the worker is not performing work under a contract of 
employment, and is not entitled to the statutory extension of employment. 
 
In addition, if a worker sustained an injury while on such a return to work plan it appears that this 
injury may not have arisen from employment with that employer. If this is correct then the 
employer where the worker sustained the further injury while on a rehabilitation and return to work 
plan, would not be entitled to the protection afforded by s 54 of the Act, and could in appropriate 
circumstances, be sued for damages at common law. 
 
The Review directs attention to the problem and recommends that the relevant provisions of the 
Act be amended to cover the situation. 
 
Whether such amendments or part thereof should be given retrospective operation may need to 
be addressed. 
 
Recommendation 4.10  
That s 30(3)(e) be amended to cover workers while on a rehabilitation and return to work 
plan. 
 

T e r m i n a t i o n  o f  e m p l o y m e n t  
The Review notes recommendation 162 of the Stevens Report. That recommendation provides 
that an employer cannot dismiss an injured worker within six months of the injury. Section 58C of 
the Act provides that an employer may not dismiss an injured worker unless the employer has 
given WorkCover 28 days notice. This Review notes that if the recommendation of the Industrial 
Relations Review were adopted consequential amendments would be required to s 58C of the 
Act. 
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5 .  C o n t i n u i n g  e n t i t l e m e n t s  f o r  t h e  p a r t i a l l y  
i n c a p a c i t a t e d   
 
There is little disagreement throughout the submissions that workers who are totally and 
permanently incapacitated (or deemed so because of the nature of their partial incapacity) are 
entitled to ongoing income support, for what otherwise would have been the duration of their 
working lives. 
 
There is much less consensus about the source, level and duration of income maintenance to be 
provided for such workers in circumstances where all rehabilitation has been undertaken but the 
residual level of incapacity means they are unable to resume their pre-injury employment, or 
obtain alternative employment, sufficient to be self supporting either at their pre-injury income, or 
above. As one submission put it:  
 

In a scheme where emphasis is given to rehabilitation, and a worker is not only entitled but obliged to 
fully cooperate with all aspects of rehabilitation, and there is (supposedly) an onus on the pre-injury 
employer to provide suitable work to an injured employee with an ongoing disability, I cannot see that 
the failure of the rehabilitation and return to work procedures in a particular case should disentitle a 
worker who is fully cooperative with rehabilitation and thereby displays a capacity for alternate work is 
penalised relative to a disabled (but perhaps less disabled) worker who by frustrating the 
rehabilitation process displays less of a capacity to engage in alternative work. 
 
If an exhaustive rehabilitation and re-training process fails to return an injured worker with a 
continuing capacity to suitable employment. either with a pre-injury employer or otherwise, it seems 
fair that weekly payments of income maintenance should be discontinued ...only ...because the 
worker has refused an offer of work or in some other way frustrated the rehabilitation/RTW process. 
(solicitor)  

 
The lack of consensus over this issue centres on differing views of the purpose of the 
compensation scheme in this regard, and in particular whether the purpose of the scheme is to 
restore the worker to employment, or to restore the worker to a condition of 'employability'. The 
key distinction is the state of the labour market. If the purpose is restoration of employment then 
the labour market must be taken into account, but if the purpose is employability of the worker 
then the state of the labour market is not relevant. (See the discussion in reference paper by 
Clayton 33-34). 
 
Restoration to employment has previously been the purpose of the scheme in South Australia but 
the current legislative schema is designed to continue payments to support the 'employability' 
goal for a period of two years. Then income support may be reduced to the extent that 'suitable 
employment' can be identified with the obvious reduction in liability for the scheme. These 
provisions currently include requirements that the work be 'suitable employment'. The 
requirement that the job be an actual position (rather than a hypothetical one) has been an 
important shift in the interpretation of the relevant provisions in recent years. The review of 
income maintenance is the first issue addressed below. 
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A second approach to managing scheme liability in relation to partially incapacitated workers is to 
redeem income maintenance payments in final settlement of the worker's claim. There may be 
other workers in different circumstances whose claims are, for one reason or another, finalised by 
redemption, but for the most part it is the partially incapacitated workers who, after reviews of 
income maintenance based on employability are still entitled to some income support, who go 
through the redemption process and exit the scheme in that manner. 
 
Both these approaches to reducing, if not ending, reliance of injured workers for financial support 
on the occupational compensation scheme are likely to shift at least some of the cost for the 
support of the injured worker to workers and their families, the community and/or to the federal 
disability support scheme. Stricter tests for eligibility for disability support tend to shift costs back 
towards workers and their families. Whichever is the case it is clear that the cost is no longer 
borne by employers through the workers compensation scheme. 
 
 
R e v i e w  o f  i n c o m e  m a i n t e n a n c e   
 
1.2 Making certain that reviews of income maintenance entitlements based on the workers' capacity are fair and pay 
appropriate regard to work actually performed and the availability of employment in the labour market. 
 

Background  
The relatively few submissions which addressed the issue of 'second year reviews' were critical of 
it and raised the following issues:  

• The second year review is used in conjunction with various redemption strategies after a 
period of intensive case file activity  

• The identification of 'suitable work' is frequently clumsy and inappropriate  
• There has been some incomplete and inadequate consideration of the factors identified in s 

35(2)(a) when second year reviews have been conducted, with quite inappropriate 'suitable 
work' being identified. 

• Other factors should be taken into account when undertaking a review, for example the 
worker's domicile. 

 
There were also submissions that argued that the section should be repealed and the labour 
market be a factor in the consideration of availability of suitable work. 
 
Proposals  
The Review proposed that any review of ongoing entitlements be conducted at the end of the 
third year of incapacity, on the grounds that this would separate the review process from 
redemption negotiations (in the case of registered employers these do not normally take place 
prior to two years) and ensure concentration on rehabilitation in the first two years of incapacity. 
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Two alternative approaches were suggested. One was to introduce a simple step down in income 
maintenance after a three-year period, to a fixed percentage of earnings. The other was to retain 
the current provisions for the 'suitable work' test and add other criteria to the factors being 
considered during assessment, those factors being, domicile, and personal and family 
circumstances. 

Responses to the Proposals  

The Objectives of the scheme 
Of the over thirty organisations and individuals who responded to this section of the Paper, many 
objected to what was characterised as an extension of income maintenance to workers who are 
'partial deemed total', for a further year. WorkCover was concerned that this would shift the 
scheme towards a long-term maintenance scheme and ' away from its original purpose of early 
effective restoration of disabled workers to community and the workforce'. WorkCover also 
provided the Review with some initial actuarial data on cost implications of the proposal. Many 
other responses (mostly from SISA members) reflected the concern of SISA about increased 
costs from the continuation of income maintenance to some workers for a further year. In addition 
some organisations, including SISA suggested concomitant increase in the legal and medical 
costs and argued that levies would have to increase. 
 
Timing of the review and the effect on rehabilitation and return to work 
A further issue raised by those who opposed the work capacity review being conducted at three 
years was that, in their view it would interfere with rehabilitation and return to work endeavours. 
Generally it was argued that workers would take advantage of a longer potential period on 
income maintenance, and would be less motivated to participate in the programmes. This 
appears to overlook the preceding section of the Consultation Paper on rehabilitation where great 
emphasis is given to early, effective rehabilitation, and the following section on redemptions, 
where one of the prominent criteria is that all rehabilitation and return-to-work opportunities have 
been explored and exhausted. If it is not the case that this has been overlooked, then it assumes 
that workers have been able to successfully resist rehabilitation over two years and to look 
forward to a further period on income maintenance as a substitute for unemployment or other 
social security benefit. Business SA suggested that since most injuries are stabilised by 12 
months, the work capacity review should be brought forward to that time. 
 
A few submissions drew attention to the impact of the current two-year review process on 
rehabilitation. The AWU argued that there is a greater concentration on rehabilitation matters on 
files in preparation for a second year review. In the Union's view, this is very much file activity and 
not substantive rehabilitation. The following comments are apposite in this regard:  
 

The writer believes that a reduction to 80% at the end of the first year is appropriate. However, it must 
be noted that, without superannuation being taken into account, and with overtime often being 
disregarded, the worker's true income often drops to well below 80% of his pre-injury income. (solicitor)  
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Recommendation 9.23  
That s 107A be amended to provide that the Corporation must provide a summary of a 
medical report to the employer which shall only contain information which is relevant to 
the workers capacity for work and progress in rehabilitation and return to work. 
 

D i s c l o s u r e  o f  i n f o r m a t i o n  t o  u n i o n s   
Currently s 112A provides 'The Corporation may, as it thinks fit, disclose the following information 
in relation to any employer registered under this Act:  
 
(a)  the number of claims in respect of compensable disabilities made by the employer's 

workers in a particular period;  
(b)  the cost of claims in respect of compensable disabilities suffered by the employer's workers 

in a particular period;  
(c)  the nature of compensable disabilities suffered by the employer's workers;  
(d)  details of any remission of levy granted to the employer, or any supplementation levy 

imposed on the employer under Section 67.'  
 
Some unions complained that WorkCover unreasonably (in their view) refused to give some of 
the particulars specified in this section when a request has been made. The unions maintained 
that their members are entitled to know whether a particular employer has a good record as far as 
work caused injuries are concerned when seeking employment. Some of the information 
available through this provision is pertinent to that issue. 
 
The Review is of the opinion that if a union has members working for an employer, or indeed, if it 
has constitutional coverage of workers who work at a workplace then it has a legitimate interest in 
information that relates to injuries in that workplace. 
 
Recommendation 9.24  
That s 112A be amended to make it mandatory for WorkCover to make the information set 
forth in that section available to a union which has constitutional coverage of employees 
employed by the employer. Such information need only be made available no more 
frequently than once a year. 
 

P o w e r s  o f  e n t r y ,  i n s p e c t i o n ,  i n t e r r o g a t i o n  a n d  s e i z u r e   
A small number of submissions drew attention to the provisions of s 110 of the Act that gives an 
authorised officer appointed by WorkCover extensive powers of entry, inspection, investigation 
and seizure. 
 
In response to the concerns expressed in these submissions relating to the possible inappropriate 
use of the powers, the Review obtained a briefing from WorkCover on the administration of s 110. 
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Documents provided to the Review included forms for the request and approval for investigation, 
training materials and the External Investigator Services Provider Agreement. On request 
WorkCover also provided some statistical data on the authorisations made by delegated officers 
of WorkCover over the period April - June 2002. 
 
There is a remarkable similarity in the provisions of s 38 of the OHSW Act for entry and 
inspection in relation to workplace safety and the provisions of s 110 of the Act. As Doyle CJ 
observed in the Full Court of the Supreme Court in WorkCover Corporation of South Australia & 
Anor v BHP; Jagermann v WorkCover (1999) 73 SASR 393 it is likely that many of the provisions 
of s 38 were adopted for the purposes of s 110. The 'purposes of the Act' is the dominant phrase 
in both statutes. The purposes of each statute are of course substantively different. The wide 
powers of entry, inspection, seizure and requirement to answer appear consistent with the 
purposes of the OHSW Act with respect to the investigation of workplace injury and especially 
fatality. That powers of the same magnitude may be applied in relation to the investigation of 
claims, registration of employers, payment of levies and common law recovery actions does 
appear to be inconsistent. This is particularly the case when the powers of s 110 are compared 
with the powers available to the police in relation to criminal matters. By comparison the powers 
of s 110 have been described as 'broad and permissive in the extreme' (Barrett 2002: 1), and as 
ones that Parliament intended would 'interfere with common law rights' (Doyle CJ at 46)  
 
The powers of s 110 can be exercised at any place (Doyle CJ at 48) and as a consequence are 
capable of being exercised 'in a manner that some would find surprising and that might be 
oppressive' (at 49)  
 
It has been beyond the resources and scope of the Review to conduct an inquiry into the 
administration of s 110 by WorkCover. The Review is not in a position to examine in any detail 
the manner in which the inspectorial powers have been exercised. On the advice from 
WorkCover however it is clear that the substantial majority of authorisations under s 110 are 
made for the purposes of investigating claims for compensation made by workers, and in 
particular, interviewing medical practitioners (sometimes for the purpose of showing video film of 
the worker) and obtaining clinical notes. It is the very seriously considered opinion of the Review, 
that this may represent an inappropriate exercise of the powers of s 110. 
 
The great majority of the requests for the exercise of these powers come from the insurance 
companies that are the claims agents for WorkCover with relatively few such applications from 
exempt employers. 
 
In WorkCover, and Jagermann, the matter considered was a recovery action under s 54 of the 
Act rather than the more characteristic purpose undertaken, that is the investigation of claims. 
The Full Court answered the question whether s 110(1 )(g) applied to Dr Jagermann thus:  
 

The power conferred upon an authorised officer by s 110(1)(g) of the Act may be exercised to require 
Dr Jagermann to answer questions relating to the treatment by him of a patient if the questions are 
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asked for the purpose of an investigation into the commission of an offence against s 120(1) of the 
Act in connection with a claim for compensation under the Act by the patient. (52 emphasis given)  

 
It is not clear to the Review whether all the applications for authorisations under s 110 in relation 
to medical practitioners by claims agents were for the purpose of investigation pursuant to s 
120(1) of the Act. The answer of the Full Court in Jagermann suggests that they should have 
been. It appears many investigations are conducted where the claim has potential to 'uncover' an 
offence under s 120, rather than the investigation of an offence. 
 
It also appears that medical practitioners, understandably may be unwilling to produce clinical 
notes without a s 110 authorisation. 
 
In the opinion of the Review the s 110 powers should not be used where for medical reports can 
be obtained. 
 
In any event it seems that the genesis of the section appears to lie with the provisions of s 38 of 
the OHSW Act. In the second reading Hansard for the amendments that introduced the present s 
110 the Hon. R.J. Gregory, Minister for labour said 'powers or inspectors or authorised officers 
...are to be enhanced under this Bill and will match the powers that inspectors have under the 
Occupational Health Safety and Welfare Act 1986.' Given the different purposes of the statutes 
and the broad scope of the powers, it would be appropriate for the provisions of s 110 to be more 
finely focussed on specified and particularised purposes for which investigations of such wide 
scope are to be authorised under the Act. One approach may be to define the purposes for which 
the powers may be exercised. The appropriateness of the powers itemised in placita (a)-(h) may 
need to be revisited in that event. 
 
Recommendation 9.25  
That the purposes for which the powers of s 110 are to be exercised be particularised, and 
that the powers set out in the section be examined to establish their continuing 
appropriateness. 
 
 
A d m i n i s t r a t i v e  m a t t e r s   

C h a r g e  b a c k  f e e  a r r a n g e m e n t s  f o r  a g e n t s   
This is a financial arrangement between WorkCover and its claims agents whereby fees for 
specialist in-house services provided by the claims agents and can be charged to a specific 
claim. The services must be provided at a more cost-effective rate than those from an external 
provider and are only applicable where an identifiable external service is available. 
 
The purpose of chargeback is 'to achieve cost savings to the scheme by having the same job 
done more effectively'. The chargeback arrangement operates independently of the claims 
management agreements. 
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The submission of the PSA raised this issue in its submission to the Review and suggested that 
the cost was in the order of $1 m per year. WorkCover confirmed this was roughly accurate and 
subsequently provided data for the 2001-2002 financial year that shows the total cost of legal, 
medical and rehabilitation services charged back of $1.18m. The distribution of this cost saving 
falls unevenly across claims agents, with one or two agents utilising charge back substantially 
more than others. 
 
WorkCover advised the Review that the charge back arrangement is not intended to impact on 
agent administration costs or remuneration. While the costs must be less than those charged by 
external providers, the effect of the arrangement is that an agent, by employing an in-house 
specialist/s can reduce the cost of claims management. 
 
WorkCover advised the Review that a review of the policy on chargeback arrangements was 
being undertaken to 'tighten it up'. 
 
Recommendation 9.26  
That the chargeback arrangement should be discontinued. 
 

P r o v i d e r  F e e  a d j u s t m e n t s   
The submission of SARPA raised concerns that the hourly rate payable to rehabilitation providers 
in South Australia has not been reviewed since 1994 and as a result is now well behind that 
payable in other States. Their submission suggested that the absence of an increase in this fee 
has hampered the development of rehabilitation practices and is a disincentive to provide 
rehabilitation services in South Australia (particularly in regional areas). 
 
It is probable that given the lack of review of these fees that they are now out of date. The Review 
is concerned at the impact the lack of review of provider fees could have on injured worker's 
access to early and effective rehabilitation, which is a critical foundation of this report. It is 
considered important that providers are appropriately paid for the services they provide. The 
Review believes that it is important to review fees established under s 32 of the Act on a regular 
basis to ensure the availability and quality of services provided to injured workers. An appropriate 
time frame for such a review would be once in every two years, and should include fees payable 
to medical practitioners. 
 
Given the fact that rehabilitation provider fees have not been reviewed since 1994, an immediate 
review seems appropriate. The Review understands that WorkCover has recently reviewed 
medical fees under s 32 and therefore immediate review of those fees may not be necessary. 
 
Recommendation 9.27  
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That fees payable to rehabilitation providers be reviewed immediately, and thereafter fees 
for rehabilitation and medical providers under s 32 of the Act be reviewed on a biennial 
basis. 
 
 
E m p l o y e r  r e g i s t r a t i o n  r e q u i r e m e n t s   
The Act currently provides in s 59 that an employer shall not employ a worker within South 
Australia unless they are registered as an employer with WorkCover. The example has been 
raised with the Review of a small business partnership who would not normally be required to 
register with WorkCover who may employ a worker for say one day and are therefore required to 
register with WorkCover and pay a levy in respect of that worker. It is generally considered 
unreasonable to expect that an employer should be required to register and pay levy where they 
have only engaged the worker for one day as they are most unlikely to be aware of their 
legislative obligations to do so. 
 
In its submission WorkCover highlighted the system that operates in Victoria where there is an 
exemption on an employer registering and paying levy with the authority where the remuneration 
paid does not exceed $7500 per annum (indexed annually). In that system the legislation requires 
that where a claim is later lodged against that employer they must then register and pay levy to 
the Victorian WorkCover Authority. 
 
It also noted the current provisions in the regulations that provide that where an employer 
engages labour and is not involved in a trade or business (eg. domestic workers) and the 
remuneration paid does not exceed $7800 those employers are not required to register with 
WorkCover. 
 
To address the complications associated with employers who pay only a very small amount in 
remuneration (often as a result of relatively short periods of engagement of labour) being required 
to register and pay a levy with WorkCover, it may be appropriate to include a provision similar to 
that which exists in Victoria. In its submission WorkCover stated that it believes such an option is 
worthy of consideration but highlighted a need for further work to be done in ascertaining the cost 
to the scheme of implementing such a proposal. 
 
The Review is concerned that an assessment of cost to the scheme has not yet been conducted 
in relation to this proposal and therefore is unable to endorse it. In principle however it seems like 
a practical solution that would overcome the need for micro businesses in South Australia to meet 
the administrative requirements of the scheme. 
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Recommendation 9.28  
That WorkCover further investigate the cost and other implications of removing the 
requirement to register and pay levy from those employers who pay less than $7800 per 
annum in remuneration. If the costs are not excessive, a legislative provision similar to 
that which operates in Victoria should be enacted. 
 

I m p o s i t i o n  o f  l e v i e s   
The power to fix levies to be paid by an employer to WorkCover to keep the workers 
compensation scheme viable is set forth in s 66. The levy is a percentage of the aggregate 
remuneration paid to the employer's workers in each class of industry in which the employer 
employs workers. The Corporation may for the purposes of that section divide the industries 
carried on in the State into various classes. 
 
The Corporation must fix the percentages applicable to the various classes of industry by notice 
published in the Gazette and may by a subsequent notice vary the percentage so fixed. 
 
Subsection (7) provides that 'subject to subsection (9) a percentage fixed under subsection (1) in 
relation to a class of industry must not exceed 7.5 percent.' Subsection (9) stipulates that the 
Corporation may fix a percentage in excess of 7.5 percent in relation to a particular class of 
industry if in two successive years the Corporation's estimate of the aggregate cost of claims in 
respect of disability attributable to traumas occurring in the year in the relevant class exceeds 30 
percent of the aggregate leviable remuneration paid to workers in that class. It has been pointed 
out however that it would be very difficult for WorkCover to be able to fix a levy against an 
industry in excess of 7.5 percent because of the requirements of sub-s (5). 
 
Subsection (10) provides that the Corporation may not fix a levy under sub-s (9) in excess of 20 
percent. 
 
The PSA in its submission claimed that the present system of capping levies at 7.5 percent of 
payroll has the effect of subsidising many high-risk employers. It claimed that several reports 
issued by WorkCover have drawn attention to this fact. The Association can see no reason why 
the workers compensation scheme should be used to provide corporate welfare to high risk 
employers. it claimed a similar view was expressed by the Industry Commission in its 1994 report 
to the federal government (Industry Commission 1994:70). 
 
WorkCover acknowledges that, in the past, recommendations have been made to further remove 
or amend the cap contained in sub-s (7), but the recommendations were not acted upon. 
 
If particular industries, because of the number of compensation claims each year cause 
expenditure to the system which greatly exceeds the amount of levies payable by those groups of 
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employers, there would appear to be no just reason why employers in other industries should 
continuously be required to subsidise those industries. 
 
Furthermore, the mere ability to impose more substantial maximum levies than those which 
currently operate, may cause employers in those industries to pay greater heed to the welfare of 
their workers. 
 
The PSA recognised that the sudden removal of the levy cap might cause financial problems to 
those employers who would be affected by it, and suggested that accordingly the amendment be 
given a prospective date of operation. 
 
The present cap does not act as a sufficient deterrent to some industries to improve workplace 
health and safety. However, it may be advisable to increase the cap rather than remove it 
altogether. The Review has concluded that the cap should be fixed at 10 percent. That alteration 
should come into operation from July 2004. That date of operation should give employers ample 
time to review and improve their workplace safety practices. 
 
As indicated earlier in the report superannuation payments made by an employer for the benefit 
of a worker should be excluded from the wages upon which the levy is determined. 
 
Recommendation 9.29  
That the present cap on levy payments contained in s 66(7) be amended and increased to 
10 percent. The new cap should operate from July 2004. 
 
 
C o m p l i a n c e  a n d  p e n a l t i e s   
 
There are specifically designated penalties included in 24 sections of the Act. In addition s 122 
provides that for a breach of any other provision for which a penalty is not specifically provided, a 
fine not exceeding $2000 may be imposed. 
 
None of these penalties has been reviewed since the Act came into operation in 1987. It is timely 
therefore that that all these penalties should be reviewed to determine whether they are now 
appropriate and conform with contemporary standards. 
 
Recommendation 9.30  
That all the penalties included in the Act be reviewed to determine if they are now 
appropriate and to make recommendations for change if any increases are considered 
necessary to conform with contemporary standards. 
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1 0 .  D i s p u t e  R e s o l u t i o n   
 

Background  
In addition to directing the attention of the Review to statistical data on dispute resolution, the 
WorkCover submission provided the Review with a study of the operation of the system in South 
Australia undertaken for the WRCAC. 
 
The Dispute Resolution Report identified delay as the most significant issue for stakeholders. 
Delays in conciliation were found to be contributed to by lack of preparation by the parties, 
insufficient communication between the parties and the Tribunal on readiness and the ease of 
adjournments. The last of these factors affects both legal costs (30% additional cost) and the 
views by the users that not only does the Tribunal not control process, but is not in control of fair 
outcomes. (Dispute Processes: Workers Compensation Tribunal, 2001)  
 
The Report does not cover issues in relation to judicial determination or comment on delays in 
that process. The anecdotal evidence reported to the Review was that lengthy delays in obtaining 
a hearing date have been characteristic of that process for a number of years. An inspection of 
the determinations of the Tribunal supports that contention. 
 
The WorkCover submission to the Review identified key issues in the system as costs, delays, 
the limited role of arbitration, and the consequent escalation of matters within the system, the 
appropriate appeal forum, and the role of lawyers in representing parties. Of particular concern to 
WorkCover were the limitations of data collection and reporting from the Workers Compensation 
Tribunal that, it was argued, in turn limited WorkCover's capacity to monitor dispute resolution 
adequately. 
 
While the empirical research upon which the WRCAC Report was based was undertaken shortly 
prior to 2000, it was clear to the Review that the same problems were experienced by most of the 
stakeholders at the time of the Review. 
 
Recommendation 10.1  
That current data management and information systems within the Workers Compensation 
Tribunal are reviewed to improve regulatory and management systems for dispute 
resolution. 
 

Proposals  
The Consultation Paper proposed a new structure for dispute resolution that was designed to 
address the issues set out in the Terms of Reference and the matters raised in the submissions. 
The proposed structure was accompanied by explanatory notes and summarised thus:  
• New and substantial pre-conciliation process which does not include formal reconsideration. 
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• A shorter and stronger conciliation process which commences at a time when all relevant 
documents are available and is attended by all those able to resolve the dispute 

• A prompt, fair and final arbitral process. 
• Appeal from arbitration on facts and law to a single presidential member of the Tribunal 

Appeal from a single presidential member to the Supreme Court, by special leave of the 
Court. 

 
Responses to the Proposals  
The Review received over twenty responses in relation to the proposed structure and processes. 
 
Some responses were limited to the specific proposal concerning an expedited process for 
rehabilitation and return to work disputes. Those are considered in a separate section below. 
 
In relation to the proposal for changes in the structure and processes of dispute resolution, the 
response from WorkCover stated that a review of the dispute resolution system is opportune in 
view of both length of the time since it was established (1996) and the concerns of stakeholders. 
In particular WorkCover suggested:  
 
• More detail in the notice of dispute to assist the pre-conciliation process, proper exchange of 

information and full discovery by both parties prior to conciliation, commitment to conciliate at 
the first conference, additional procedural powers for conciliators for example, for the 
enforcement of orders. On balance, reconsideration might remain. 

 
• Greater authority for arbitration by way of legal qualification and dispute hearing experience 

for arbitrators, proper procedures with enforcement, cost penalties for unreasonable progress 
beyond arbitration, appeal from arbitration rather than a rehearing without regard to the 
arbitral process and outcome. 

 
• That the current system of appeals to the Full Bench of the Tribunal from single judicial 

members is adequate, and appeal to the Supreme Court should not be available, both 
because of the relatively informal and highly specialised nature of the jurisdiction and the 
significant cost implications. 

 
Of the additional dozen or so responses to the proposals in the Consultation Paper on dispute 
resolution structure and processes, the most helpful were those that addressed particular issues 
and dilemmas and made constructive suggestions about how they might be resolved. Many of the 
submissions recognised - indirectly or explicitly - the competing objectives and demands in any 
dispute resolution system where too much of a focus on settlement and timeliness may affect 
fairness, that cost arrangements may affect access and fairness and so on. Thus the 
interdependence of one part of the structure and the fine balance and judgement in relation to 
processes was recognised in some of the more thoughtful responses. 
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There were nine further responses, apparently from members of SISA. Some of these 
paraphrased one aspect or another of the SISA submission, some with particular mention of the 
SISA advice to them that the changes mean a change to 'the old system which was changed 
because of it's (sic) ineffectiveness'. (p3, letter to CEOs) Some organisations thought the whole 
system of dispute resolution was working perfectly, another mistook the purpose of the Review 
and said they agreed with the existing regulatory framework 'that complies with the Act". Other 
responses raised particular issues: opposing the extension of the time to lodge (Emergency 
Services), the additional legal costs associated with Supreme Court appeals (SA Dental Service), 
the need for an appeal process which would enjoy the confidence of all parties, and for cost 
effective process (Balfours), enforcement powers for conciliators (Fullgrabe for interested staff in 
DHS) and a call for medical practitioners to be more accountable (Noarlunga Health Services). 
 
In addition the Law Society was of the view that little needs to be changed in the existing system, 
and that the Review had gone too far in suggesting a new structure. In the Society's view there is 
no real criticism to be made of reconsideration or conciliation and that the judicial conciliation 
process was a particular strength in the system. Legal costs are inadequate however, but other 
than that stakeholders are apparently satisfied. The Society expressed particular concern with the 
proposal for discovery and production of video evidence prior to cross-examination of a worker in 
a formal hearing. 
 
This submission contrasts markedly with those of other lawyers, from the views of some 
conciliators themselves and, most significantly, with the empirical research and the submission of 
WorkCover. 
 
Following on from the submissions and the responses to the Consultation Paper the Review 
circulated a revised structure for dispute resolution in association with a proposed scale of legal 
costs for the consideration of a limited number of key stakeholders. The costs issue is considered 
separately below. 
 
In the light of the submissions and the specific responses to the Consultation Paper and the 
further comments of key stakeholders the Review has concluded that the following dispute 
resolution system would be the best design to resolve the major issues raised in the Review. It IS 
essentially the same system set out in the Consultation Paper with some changes and 
refinements in relation to the pre conciliation process (the specification of a Dispute Management 
Conference) and the time frames for the preliminary stages. 
 

D i s p u t e  r e s o l u t i o n  s y s t e m   

6.1 Assessing what improvements can be made to pre-conciliation processes, conciliation and arbitration 
processes, with a view to ensuring that disputes are resolved at the earliest possible stage, and that 
conciliation and arbitration play the primary role in the resolution of more difficult disputes. 

6.3 Ensuring that avenues for appeal from arbitrations and judicial determinations are appropriate. 
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6.4 Developing strategies to provide for significantly faster dispute resolution. 
 
The essential elements of the recommended system are set out in diagram of the below. 
 

Dispute Resolution System 
 
 
 

 
Referral to conciliation immediate 

 
 
 
 
 
 
 
 
 
 
 

Mandatory referral to Arbitration after 3 months from first conference 
 
 
 
 
 
 
 

Appeal 
 
 
 
 

 
Appeal by special leave 

 
 

Notice of dispute 
1 month from receipt of determination 

Dispute management conference 
21 days from lodgement of notice 

Conciliation 
First conference held no more than 2 months from lodgement 

Arbitration 

Single presidential member of the Tribunal 

Full Supreme Court 
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EXPLANATORY COMMENTS  
 

L o d g e m e n t   
The original proposal of the Review to extend the time for lodgement of a notice of dispute was 
designed to give parties more time to prepare, so that once in the Tribunal the dispute would be 
capable of more immediate conciliation. Many submissions said this period was too long and 
would not have the desired effect, for one reason or another. Most of the comments on the last 
proposal agreed that the time for lodgement should remain as is. The Review noted the concerns 
of the A WU and the UTLC about the problems this poses for workers in remote localities, and for 
those workers who are preoccupied with their health an recovery and do not necessarily realise 
the implications of decisions made on their claims. Given the comments from other organisations, 
and the current provisions for extension of time applications that allow interim extensions of time 
for the purpose of conciliation, the Review thought the existing time frame should suffice. 
 
Although the Review used '28 days' rather than 'one month' the existing 'one-month' should be 
retained. 
 

R e v i e w  o f  D i s p u t e d  D e c i s i o n s   
It is intended that this process be obligatory for decision makers, as an internal administrative 
review. It is not intended to have it legislatively prescribed. The Review considers it should be a 
feature of best practice dispute handling as part of the decision maker's preparation for 
conciliation. WorkCover has raised some issues about flexibility in this regard, and the Review 
considers that it is most appropriate for WorkCover to include such a provision in agent and 
exempt performance standards concerning dispute resolution. Clearly it would be most effectively 
carried out before the dispute management conference in the Tribunal. 
 
It is the understanding of the Review that aggregate statistical data concerning disputes is not 
available to WorkCover from the Tribunal. Such data, in combination with the previously 
mentioned requirements, should assist WorkCover to monitor lodgement of disputes and 
conciliation preparation. 
 
In the light of a number of submissions concerning the period of time within which such a review 
of the decision may be reasonably be undertaken, and parties notified of a Dispute Management 
Conference (DMC), the time frame for the DMC has been lengthened to 21 days from date of 
lodgement. 
 

T h e  D i s p u t e  M a n a g e m e n t  C o n f e r e n c e  ( D M C )   
An initiative for conciliation preparation was generally supported. After consideration this process 
has been re-titled 'Dispute Management Conference'. A number of points of clarification about the 
conduct and purpose of the Conference are set out below. 
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First, the purpose of the conference is to ensure that parties are addressing aIl appropriate 
matters in preparation for conciliation, and effectively manage that preparation. It is not expected 
that all evidence would be available at that time. It would not be expected that any extension of 
time would be required, therefore. It will ensure that the conciliator has early, structured contact 
with parties. 
 
Second, the conciliator would ensure that any orders for discovery and production are made. This 
would address concerns about time and wages details, medical reports previously obtained and 
so on. It would also be an opportunity for the conciliator to ensure that the book of relevant 
documents and the evidence supporting the decision is produced in a timely manner. 
 
Third, in relation to concerns about medical examinations, reports, witness statements and so on, 
parties would be required to attend with a plan for addressing these matters. Other issues may 
arise during the conciliation process, but every effort will be required to anticipate and address 
these requirements early in the process. 
 
Fourth, the outcomes of an early dispute management conference will form part of the 
conciliator's file notes, together with time lines, and any formal orders issued. These will be 
considered in the overall assessment of the conciliator about the conduct of parties. 
 
Finally it is important for all parties to realise that the conciliation process the Review proposes is 
different from the existing model. The DMC is one of the differences. It is to be distinguished from 
the conciliation conferences described below. Appropriately instructed representatives of parties 
will be required to be in attendance, so that all orders, directions and organisational matters can 
be attended to expeditiously. This means the worker need not attend the DMC. Where, in the 
conciliator's discretion it is appropriate (for example parties from the country), the DMC may be 
conducted as a telephone conference. The purpose of the DMC is primarily to attend to 
procedural matters to ensure that the conciliation process proceeds without delays and 
unnecessary adjournments. That being the purpose there confidentiality will not be necessary. A 
record of all orders and directions made by the conciliator will be retained on the file. 
 
The DMC will take place within 21 days of lodgement of the notice of dispute. 
 

T h e  c o n c i l i a t i o n  p r o c e s s   
The first conference date will be set by the conciliator, in the context of the particulars of the 
Dispute Management Conference, but in any case within 2 months of the date of lodgement of 
the notice of dispute. Within this period flexible timing should meet both the exigencies of 
individual disputes and a requirement for expedition. 
 
From the date of the first conciliation conference, disputes are not expected to remain in 
conciliation beyond a further 3 months. That is, the great majority of disputes would either have 
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been resolved in conciliation, or referred to arbitration within 5 months of the lodgement of a 
notice. A number of comments and responses have elaborated on the need for flexibility 
however. In this context it is proposed that there is a discretion for the conciliator not to refer a 
dispute to arbitration after 3 months should there be a real possibility that the matter would 
resolve without such a referral. Such discretion is to be used sparingly, and the Tribunal will be 
required to monitor the progress of disputes from conciliation to arbitration to ensure that is the 
practice. 
 
The requirement for persons with power to bind parties to attend conferences is paramount. 
Some of the problems of clarifying and settling disputes come from inappropriate attendances. As 
Business SA pointed out 'a dispute should not be allowed to be conducted from a remote 
position'. This criticism applies to 'both sides of the fence', and at times arises from parties' 
expectations that others will not attend. 
 
In relation to evidence, it is proposed that all witness and other statements and all evidentiary 
material, including video evidence, must be produced at conciliation. It is proposed that parties 
will have a right to have additional evidentiary material admitted at arbitration provided the party 
wishing to adduce such evidence is able to demonstrate that the evidence was not available at 
the time of conciliation, or that all reasonable efforts to obtain the evidence were made and it 
could not be obtained, or that other special reasons exist why, in the interests of justice such new 
evidence should be admitted. 
 
The existing compulsory nature of the conferences and the confidentiality requirements should be 
retained. 
 
The Law Society submitted that video evidence should not be discovered or produced to a worker 
before an arbitration hearing. The reasons for this argument are well known. It would be the case 
however, in this conciliation process that greater emphasis is to be placed on matters settling at 
conciliation than has occurred under the current system. In what is proposed, the production of 
video evidence is much more likely to see a dishonest worker agree to settle rather than risk 
proceeding to arbitration with the possibility of costs being made against them. The disclosure of 
video evidence without production introduces a risk that the worker, irrespective of his/her 
credibility, is going to be placed under unreasonable pressure to settle. In most cases where a 
worker is dishonest and is confronted with video evidence, settlement is the result. This should 
occur at the conciliation stage and not be delayed until arbitration. The rules should provide that 
video evidence be discovered and produced at the conciliation conference stage. 
 
Members of the Society of Labour Lawyers were concerned that the subpoena of a worker's 
medical records should only be permitted at conciliation in exceptional circumstances. Such an 
'intrusion' or privacy, it was argued, should not be normally allowed unless the dispute goes to 
arbitration. The Review is inclined to agree. The conciliator should be satisfied that the production 
of medical records is critical to the prospects of settlement, before authorising a subpoena. This is 
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not to detract from the worker's responsibility to produce all medical evidence on which he/she 
intends to rely. 
 
If a party is not represented by a person able to make a decision, then that party including the 
worker should be ordered to pay the costs incurred by the necessary adjournment. 
 
Several submissions addressed the issue of conciliator enforcement powers in relation to orders. 
It is imperative that parties obey orders made by conciliators. To effect this, conciliation and 
arbitration officers should be granted powers similar to those in section 176 of the I&ER Act 1994. 
In addition, such officers should have the power to order a legal or other representative of a party 
to pay costs personally in appropriate circumstances where the matter has to be adjourned 
through the neglect or default of such a representative. Conciliation and arbitration officers will 
also have power to make orders for costs against a party or other representative. All orders for 
costs may be recovered in the District Court as a debt, if unpaid, after the time specified by the 
order. 
 
The availability of medical practitioners for conducting examinations and reporting is an enduring 
problem. The timely provision of reports needs to be examined by WorkCover with the AMA and 
other relevant professional groups. 
 

A r b i t r a t i o n   
An officer who did not conduct the conciliation conference will conduct the arbitration hearing. 
 
Apart from the problem of costs at this level, much of the opposition to having arbitration as the 
primary hearing and finalisation of the dispute was related to parties' experience of arbitrators in 
the current regime. The Review considers that most of the concerns can be met by making 
proper powers available to arbitrators, ensuring that those undertaking the role are appropriately 
qualified, experienced and supported with ongoing professional development and by the finality 
their decisions will give to the process. The role of conciliation and arbitration officers is 
considered separately below. The concerns about costs are also addressed below. 
 
The Review has not developed specific timeframes for arbitration hearings and proposes that the 
Tribunal develop procedural rules for the conduct of pre-hearing conferences and hearings. 
 
The decision of an arbitrator is final, subject only to review on appeal by a single presidential 
member. 
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A p p e a l  f r o m  A r b i t r a t i o n  t o  a  P r e s i d e n t i a l  M e m b e r   
On consideration of comments by WorkCover and some other stakeholders, the Review 
proposes that appeals from arbitration should lie to a single presidential member of the Tribunal. 
This avoids the logistical problems associated with convening a Full Bench for the hearing of 
appeals. The appeal will lie on questions of both fact and law. 
 
An arbitrator should have the power to state a case on a question of law for the consideration of a 
single presidential member. 
 

A p p e a l  f r o m  a  s i n g l e  P r e s i d e n t i a l  M e m b e r   
At this stage the appellate court would have the benefit of decisions at two levels of a specialist 
tribunal on the matter in dispute. 
 
It is proposed therefore, that the appeal, by special leave of a single judge of the Supreme Court, 
be to the Full Supreme Court. This is not unusual and appears to be an efficacious approach to 
settling important issues of law. This is consistent with the appeal rights in the District Court. 
 
In addition, a single presidential member of the Tribunal should have the power to state a case on 
a question of law to the Full Supreme Court. 
 

T h e  R o l e  o f  C o n c i l i a t i o n  a n d  A r b i t r a t i o n  O f f i c e r s   
This is a critical issue for the dispute resolution system. The great majority of disputes are 
resolved with the assistance of these officers. With the changes to the structure of the system 
outlined above these roles will change. 
 
As conciliators the officers will have a much more pro-active role in ensuring that all that can 
appropriately be achieved by way of settlement in conciliation is done. They will have substantive 
powers to ensure compliance of the parties in the conciliation process. 
 
As arbitrators the officers will hear and decide a range of disputes, subject to appeal to a single 
presidential member of the Tribunal. The preparation and ordering of the hearing, as well as the 
decision making of the arbitrators will be scrutinised in that appeal process. Where matters are 
not appealed, the publication of decisions will mean they are subject to the scrutiny of not only the 
participants, but also more generally in the jurisdiction and beyond. 
 
The Review received many submissions that raised issues about the quality of conciliation and 
arbitration. Included in those submissions was the Dispute Resolution report of the WRCAC. That 
report documented similar concerns amongst a range of stakeholders. In discussion and 
consultation with parties, the members of the Review have heard similar concerns. 
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In this context an option put forward was to separate the conciliation and arbitration functions and 
require that arbitrators have legal qualifications and experience. 
 
In this context also the Review has received very strongly worded submissions concerning the 
administration of the Tribunal, and the disregard and disrespect shown to conciliators and 
arbitrators both in particular instances and more generally, as a subordinate and relatively 
unimportant group within the Tribunal. The Review however has also noted the remarks of DP 
Gilchrist in support of the work of conciliators, most recently. (Gilchrist, 2002) Submissions have 
also raised issues concerning the management structure and staffing of the Tribunal. After 
consideration, the Review has decided that these particular matters are not ones that can be 
adequately addressed, nor should they be addressed by this Review. 
 
What is for the consideration and recommendation by the Review is the role, responsibilities and 
status of conciliation and arbitration officers. In this regard the Review has reached the following 
conclusions:  
 

1. The dual functions of conciliation and arbitration be exercised by conciliation and 
arbitration officers. 

 
2. That the requirement for qualifications, skills, knowledge, experience and aptitude 

for the positions of conciliation and arbitration officers be reviewed. There may be a 
preference for legal qualifications as well as legal experience of at least seven years. 
However, equal emphasis should be given to other relevant qualifications (for 
example, dispute resolution) and specialist skills, knowledge and experience gained 
from practise in the workers' compensation or other employment/industrial 
jurisdictions. The existing salary and tenure of the positions should be reviewed to 
reflect the responsibilities and should be reasonable comparable to that of an 
Industrial Magistrate or Industrial Commissioner. In order to attract person of 
sufficient calibre moreover conciliation and arbitration officers should be initially 
offered a minimum of ten years tenure. The Review cannot emphasise strongly 
enough that the effective operation of the system depends on persons with 
knowledge, skill and aptitude being attracted to the positions. 

 
The Review has considered the recommendation of the Stevens Report in relation to the creation 
of a Fair Employment Tribunal and the submissions received on that subject. The Review is 
bound by the objectives in the Terms of Reference in relation to achieving consistency of 
provisions and arrangements between employment legislation and jurisdictions. The potential 
developments in this regard may need to be borne in mind in the process of reviewing the 
positions of conciliation and arbitration officers. 
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T h e  W o r k e r s  C o m p e n s a t i o n  T r i b u n a l   
A number of important submissions brought to the attention of the Review the relative 
shortcomings of the statistical data available to stakeholders in relation to the dispute resolution 
system as a whole. WorkCover and exempt employers are unable to satisfactorily monitor the 
nature of disputes and their settlement in the context of dispute as a whole. In particular, the 
responsibility of Work Cover for the administration of the whole scheme is substantially 
compromised in this area as a result. Both organisations have attempted to overcome this 
problem but, the Review understands, with little result. 
 
In addition, the Review is concerned about the paucity of statistical reporting by the Tribunal in 
the Annual Report of the President. 
 
Recommendation 10.2  
That Part 6 of the Act be redrafted to incorporate all the aspects of the proposed dispute 
resolution system, and that consequential amendments to other Parts of the Act be made. 
 
Recommendation 10.3  
That the positions of Conciliation and Arbitration Officer be reviewed in accordance with 
the discussion above. 
 
Recommendation 10.4  
That the Workers Compensation Tribunal provide statistical and other empirical reports on 
a regular basis to stakeholders in accordance with an agreed protocol which properly 
preserves the confidentiality and anonymity of parties, and that such reports are included 
as appendices to the Annual Report to the Minister. 
 

A n  e x p e d i t e d  p r o c e s s  f o r  r e h a b i l i t a t i o n  a n d  r e t u r n  t o  w o r k  d i s p u t e s   
There was considerable support amongst all interested groups and individuals who commented 
on this proposal for an expedited or fast track dispute notification and processing. 
 
However, there was strong opposition to the proposal that the conciliator should make a decision 
on the dispute (should the parties not agree) and that decision should be final. There were good 
reasons advanced why that should not be the case. 
 
One submission also argued that the arbitral process should be properly separate from the 
conciliation process, and reiterated the well known arguments in this regard. 
 
There was a mixed response to the proposal that the obligations of the rehabilitation programme 
be suspended pending finalisation of the dispute. Some responses endorsed the proposal but 
other raised the following problems. 
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There were also a few submissions that suggested that the timeframe of 7 days was impractical, 
especially so for parties from the country. The latter problem may be adequately managed by 
telephone conferencing but the Review was urged to consider a 21-day conference listing period. 
 
The Review has considered these matters in the context of the submissions to the Issues Paper 
and the essential problem of delays in conference listing such that many rehabilitation and return 
to work programmes complained of were out of date by the time the matter came on in the 
Tribunal. 
 
There is general support for an expedited dispute process. There are important considerations of 
fairness of the processes, implications for related and future matters associated with the workers' 
claim, appropriateness of the process depending on the nature of the dispute, which need to be 
balanced with expedition. It might be expected that the great majority of disputes, listed for an 
early conciliation conference, would resolve that that point. 
 
Summary  
 

1. An expedited dispute resolution process for disputes over rehabilitation and return to 
work programmes to be established. This process should have the following 
features:  

 
2. Conferences will be listed within 14 days of notification, unless there are special 

problems concerning availability of country parties, which cannot be overcome by 
telephone conferences or other arrangements determined by the conciliator. In that 
case, the conference must be listed within 21 days. 

 
3. Should the dispute not be settled by agreement at the first conciliation conference, 

the dispute will be referred immediately to arbitration. The hearing by another 
arbitrator be listed within 28 days. 

 
4. Only decisions of an arbitrator in relation to disputes involving more than $5000 is 

able to be appealed to a single presidential member of the Tribunal. 
 

5. Appeal from a single presidential member of the Tribunal is to be made on the same 
basis as other appeals, to the Full Supreme Court by special leave of a single judge of 
the Supreme Court. 

 
Recommendation 10.5  
That the redrafting of Part 6 of the Act include a reference to an expedited dispute 
resolution process for disputes about rehabilitation and/or return to work programmes in 
the terms outlined in the summary points above. 
 
 



REVIEW OF WORKERS COMPENSATION Page 120 

R e p r e s e n t a t i o n   
 
Representation of parties in compensation dispute resolution has been a feature of the system in 
South Australia. Under the dispute resolution system in the period 1987-1996 representation of 
workers and decision makers by lay and legal practitioners was supported by modest 
representation costs. Similarly, representation of parties in the Workers Compensation Tribunal 
since 1996 has been a feature of the system. 
 
No statistical data is available in relation to the representation of parties in the Tribunal, although 
extensive statistics were maintained by the Review Panel for the period 1987-1996. The latter 
data established that very few parties were unrepresented in proceedings before members of the 
Panel. Anecdotally that would appear to be the case in the Tribunal. Informal estimates suggest 
that there is a minority of workers (perhaps around 15-20%) who are represented by lay 
practitioners, either from unions or the Employee Advocate Unit. The Review was obliged to the 
consultation with conciliators in the Tribunal for this estimate. The great majority of workers (80-
85%), and almost all the decision makers, are legally represented. It appears there is a very small 
minority of registered employers who participate in dispute resolution independently of the 
decision maker. These are likely to be represented either by their employer association or by a 
legal representative. A few workers are self-represented. 
 
The practice of union and employee advocate representation appears to have developed in part 
as an alternative service for workers who were not able to afford legal fees. Affordability raises 
both access and equity issues. Access to dispute resolution for some union members is provided 
in most cases as part of the membership services and usually at no extra cost. The union 
representation service is not universal however. Some unions do not offer it at all, others make it 
available only in the early stages of dispute resolution, or depending on the complexity of the 
dispute. In those cases, union members are typically referred to legal firms. Access for some 
workers, not members of unions, has been provided by representation by the EAU at no cost to 
the worker, and where disputes are complex, may be referred to lawyers. Other workers consult 
lawyers directly. 
 
The arrangements for representation of compensating authorities are as follows. WorkCover 
operate a legal panel from which claims agents may select lawyers to represent them. Private 
exempts make independent arrangements for legal services, but it is apparent that a small 
number of firms are specialist practitioners in the jurisdiction for these employers. Public sector 
exempt arrangements vary, but for public service agencies, generally the Crown Solicitor's office 
provides legal advice and representation. 
 
The operation of the legal panel for WorkCover is governed by a tender process, detailed contract 
and performance standards in the Legal Services Provider Panel Agreement. 
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A limited number of firms win the contracts and become part of the panel. WorkCover has strict 
cost control and reporting arrangements in place within the contract. Anecdotally, there appears 
to be some concentration of representation according to claims agent preferences. This is 
understandable given the relatively small number of claims managed by some agents  
 
Whether a legal panel is appropriately appointed in the future, given the nature and extent of 
recommendations made elsewhere is difficult to judge. Thus, the Review makes no specific 
recommendation in this regard but draws attention to issues of cost and possible dependency of 
a firm on WorkCover. 
 
These are matters that would be better determined by the WorkCover Board in due course. 
 

E m p l o y e e  A d v o c a t e  U n i t   
WorkCover provided a detailed submission about the Employee Advocate Unit (the Unit). The 
submission dealt with the history of the Unit and various aspects of performance and operation. 
 
A number of other submissions from unions and individual workers drew attention to the value of 
the Unit as a no-cost source of representation for workers in compensation disputes. Some of 
these submissions were critical of the information made available to workers about the service, 
and others were concerned with the degree of autonomy or independence of the Unit within 
WorkCover. The union submissions generally supported a change of location of the Unit within 
WorkCover and higher level reporting arrangements. 
 
The WorkCover submission provided the Review with details of the information provided to 
workers about the Unit to a range of parties, not only to workers. Some claims agents refer 
workers to the Unit where they need independent advice about a claim or decision. 
 
In the context of these submissions the Review considers that information to workers about the 
service should be more widely circulated to workers in particular. This might mean that the 
current brochure about the Unit is sent to a worker as part of a package of information on receipt 
of a claim. 
 
The Review also considers that the degree of independence (perceived and actual) of the Unit 
within the WorkCover organisation should be enhanced. This can be achieved by a re-location of 
the Unit outside the WorkCover building, and a change in reporting arrangements so that the Unit 
manager/supervisor reports directly to the WorkCover Chief Executive Officer. There were some 
submissions that suggested direct reporting to a committee of the WorkCover Board members. 
The Review does not consider this appropriate. 
 
Recommendation 10.6  
The Employee Advocate Unit be relocated separately from WorkCover and the 
manager/supervisor of the Unit report directly to the CEO of WorkCover. 
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C o s t s   
 
6.2 Ensuring that there is equity in the structures for the funding of representation costs as between injured 
workers and claims administrators, and that provisions for representation costs are appropriate having 
regard to contemporary standards. 
 
Many submissions addressed the issue of legal costs payable to a worker or his or her solicitor. 
Almost without exception those submissions pointed out that the existing provisions were quite 
unjust as applied to a worker. It was widely acknowledged that the costs payable at conciliation 
and arbitration were totally inadequate if the matter was to be properly prepared and presented. 
 
Many submissions drew attention to the fact that WorkCover and exempt employers could spend 
whatever amount they thought fit to defend a claim for compensation, yet the amount that was 
recoverable by a worker often constituted only a relatively small proportion of the fees paid to the 
compensation authorities legal representatives. In a scheme designed to rehabilitate and 
compensate workers who suffer injury at work often through no fault of their own, the fact that 
they had to pay a large proportion of their legal costs even if successful, was considered totally 
unfair and unjust. 
 
WorkCover in its first submission mentioned that concern had been expressed that the current 
cost structures for workers discouraged early dispute resolution as lower costs prior to judicial 
determination encouraged parties to escalate matters to judicial determination to recoup costs. 
WorkCover suggested that a new structure for costs should be developed to better reflect the 
time spent, number of attendances, and resources committed to the resolution of matters in the 
early stages of a dispute. Such a structure should promote equity and significantly reduce dispute 
resolution time frames and improve outcomes. 
 
The Review circulated a working paper to several stakeholders and other interested parties in 
relation to a proposed new cost structure. 
 
Several supplementary submissions were received in relation to the proposed scale. The Law 
Society contended that the scale should be set at the Supreme Court scale because the fixing of 
costs at 85% of that scale no longer operated at the District Court level which had moved to parity 
with the Supreme Court. The Society believe it was now appropriate that the costs of proceedings 
in the Tribunal should also accord with that scale. It further was opposed to the abolition of 
solicitor and client costs and the capping of charges. (as was Moloney and Partners and Labour 
Lawyers). 
 
Labour Lawyers favoured a scheme that simply allowed a worker to recover costs for all work 
performed having regard to the Supreme Court scale. 
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Several submissions drew attention to the fact that the costs incurred by representatives of 
workers in preparing for conciliation and arbitration were different from those for a legal 
representative of a compensating authority. 
 
The question of the amount that should be payable where a worker is represented by an officer or 
employee of an industrial association drew divergent views. 
 
The PSA and UTLC argued that the industrial association should be entitled to receive exactly the 
same fees for representing a worker as should a legal practitioner. To fail to grant parity would in 
their submission, lead to the role of the Union's advocate being devalued and undermined. 
WorkCover also drew attention to the fact that the existing cost structure in relation to lay 
advocates is considered inadequate by some. 
 
On the other hand the Law Society Costs Committee (as also did Moloney & Partners) 
considered it inappropriate to pay lay representatives even half the recommended scale. They 
pointed out that such representatives are not legal practitioners, do not incur the substantial 
overheads of such a practice, and payment even at that level would more than reimburse the 
association for the cost of representing the worker. 
 
Labour Lawyers made no submission on the question of fees for lay advocates but considered 
that in order to protect workers there should be a requirement that all lay advocates carry 
appropriate professional indemnity. Furthermore there should be some regulation of the 
qualifications and competence of lay advocates similar to those governing registered agents in 
the Industrial Relations Court and Commission. 
 
The Commissioner for Public Employment and some other submissions were substantially in 
favour of the new proposed scale, subject to one or two minor adjustments. APLA opposed the 
imposition of any prescription that prohibited legal practitioners charging or seeking to recover 
fees in excess of those recommended. It recommended that instead of the proposed scale, fees 
should be determined in accordance with the Supreme Court scale. SISA expressed concern 
about the impact any new scale of costs would have upon the scheme. Although paradoxically it 
opposed the proposal to remove the ability to charge solicitor/client costs over the proposed fixed 
scale. 
 
WorkCover expressed concern about the introduction of hourly rates, particularly if those fees 
were not capped. It suggested that an alternative option is to regulate all charges at 85% of the 
Supreme Court Scale, as that would avoid any anomalies, and would embrace work not 
specifically identified by the structure. WorkCover further expressed the view that it would want to 
maintain flexibility to retain specialist counsel at current market rates for significant scheme 
matters. 
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WorkCover considered that on the information available the additional costs to the scheme have 
been estimated at $10 million, or even higher. However, if that estimation is accurate, then it 
seems that the majority of that amount up until now has been borne by the workers. That is totally 
unjust. 
 
After considering all the additional submissions the Review has decided not to proceed with the 
proposed scale as it may not be in the best interests of either workers or compensating 
authorities. 
 

R e c o m m e n d e d  c o s t s  s c a l e   
The Review will recommend that costs for all work done in relation to the dispute resolution 
system up to and including an appeal to a single presidential member be at 100% of the Supreme 
Court scale. That will align the costs with that payable in the other civil jurisdictions that operate in 
this State. Because of that scale being introduced there should be no necessity for legal 
practitioners whether acting for workers or a compensation authority to charge fees in excess of 
that provided. At the time the Review circulated the discussion paper in relation to costs the fact 
that the District Court had moved to parity of costs with the Supreme Court was not known. 
 
Section 88G(1) of the Act provides that a representative of a party to proceedings before the 
Tribunal must not charge nor seek to recover for work involved in, or associated with that 
representation an amount exceeding the amount allowable under a scale fixed by regulation. That 
statutory provision has, the Review understands, never been utilized. 
 
In order to protect workers, and to ensure that a compensating authority does not pay its legal 
representatives more for performing the same work as the workers legal representative the 
Review will recommend that the provisions of s 88G(1) be implemented for all legal work up to 
and including arbitration. Although this scheme may not be funded by the public purse, it is 
employers levy contributions that fund the scheme. When the fixed scale is set at a reasonable 
and appropriate level, it seems reasonable to control at least part of the total scale of legal costs. 
 
Because there may be an occasional matter that proceeds to appeal where the parties may wish 
to engage senior or experienced counsel at that stage, the Review considers it would be 
inappropriate to recommend the implementation of the provision of s 88G(1) in respect to appeal 
work. 
 
Recommendation 10.7  
That all work up to and including an appeal to a single presidential member be paid at the 
rate of 100 per cent of the Supreme Court scale. 
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Recommendation 10.8  
That legal practitioners whether representing a worker or compensating authority will be 
prohibited from charging a fee greater than that specified in the new scale up to an 
including the arbitration hearing. 
 
Recommendation 10.9  
That the Act, Rules and Regulations be amended to accord with the new scale and the 
principles outlined. 
 

R e p r e s e n t a t i o n  b y  L a y  A d v o c a t e s   
The Review is mindful of the concerns of the trade unions concerning the fact that the new costs 
may be thought by some to denigrate the work of union advocates. They seek to retain parity of 
treatment. However the Review points out that under the former scales, the costs were 
considered inappropriate by all representatives of workers (whether legal or lay advocates) to 
cover the cost of the work involved. The new scale will take cognisance of the fact that legal 
practitioners who represent workers do have considerable overheads, including legal professional 
indemnity insurance. The costs for union advocates representing a worker should only be 
sufficient to cover the costs of the work involved (not as some submissions pointed out, be 
determined so as to enable the union to make a profit from the work). Moreover members of a 
union pay fees to that union in order, in part, to obtain representation by a lay advocate. 
 
Employer association lay advocates are in a similar position. No comments were received from 
any employer associations on this issue. 
 
The Review has concluded that a worker who is represented by a lay advocate from a union or 
from the Employee Advocate Unit should be entitled to 75% of the recommended scale for all 
necessary work undertaken in respect of the prosecution of a claim for compensation. That 
proportion should be sufficient for the union to recover all the costs of representation. Those fees 
are to be paid by a compensating authority to the Union or Employee Advocate Unit and are not 
payable to the representative personally. The same applies to any representation by a lay 
advocate from an employer association who is representing a registered employer. 
 
For the purposes of the provision of costs it may be necessary to redefine "industrial association" 
so that it covers only an advocate from a registered trade union or employer organisation. 
WorkCover drew the attention to the Review to the definition of "industrial association" in s 3 of 
the Act. In particular to  
 

(f) an association, society or body formed to represent, protect or further the interests of employers or 
employees;  

 
The Review also considered the inclusion of 'the Employer-Managed Workers Compensation 
Association Incorporated' in the definition but was unable to clarify the purpose of this 
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organisation. In the context of the objectives of the Report to support specialist representation of 
parties at the Tribunal it is not appropriate that an "industrial association" be more widely defined 
than those organisations included in placita (a)-(d). 
 
With that in mind the Review recommends the repeal of placitum (f) and that the contemporary 
relevance of the organisation in placitum (e) be determined. 
 
Recommendation 10.10  
That the costs payable to an officer or employee of an industrial association who 
represents a worker or a registered employer be 75 per cent of the recommended scale. 
 

E n f o r c e m e n t  P o w e r s  a n d  C o s t  P e n a l t i e s  
If the conciliation proceedings, or indeed the arbitration proceedings, need to be adjourned due to 
the neglect or default of either party the Tribunal will be given power and should, in most 
circumstances, order that the costs associated with the adjournment be paid by the party 
responsible, or if the adjournment is due to the neglect or default of the legal or other 
representative, by that representative personally. The conciliator will be given power to fix the 
time limit within which those costs must be paid, and normally they should be paid before the next 
date of hearing. 
 
One of the complaints until now is that parties fail to comply with orders for directions given by a 
conciliation officer. The only current enforcement procedure is one for contempt. That has proved 
difficult to administer. The powers of a conciliation and arbitration officer will be strengthened by 
the addition of powers similar to those contained in s 176 of the Industrial and Employee 
Relations Act 1994. In addition a conciliator and arbitration officer should be granted power to 
order costs against a party or a representative of a party if that party fails or refuses to comply 
with an order of the conciliator or arbitrator. 
 
If a conciliator or arbitrator is of the opinion that a matter is, to a large extent, a duplication of 
another related matter, the conciliator or arbitrator will have power to order that a lesser scale of 
charges should apply to the whole or part of the dispute resolution process. 
 
The legal costs in the new scheme have been set at 100% of the Supreme Court Scale. In order 
that the costs continue to properly reflect a fair reward for work done the costs should be updated 
whenever the Supreme Court scale of costs is increased, and by the same proportion. 
 
Recommendation 10.11  
That conciliation and arbitration officers be empowered to order costs against any party or 
a representative in certain circumstances. 
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R e d e m p t i o n  A g r e e m e n t  C o s t s  
Some submissions argued that the costs associated with a redemption agreement are 
inadequate and do not properly reflect the time needed to obtain all the necessary information to 
properly advise a worker in regard to a redemption settlement. On the other hand other members 
of the legal profession suggested that the fee only needed a relatively minor increase to be 
considered reasonable. The Review believes that some increase in the fee is warranted because 
of the statutory prescriptions that will be provided concerning the type of advice that must be 
given to a worker. The Review recommends that it be increased to $500. 
 
If a legal representative is involved in protracted negotiations over the quantum of the redemption 
amounts, then the abovementioned fee is simply to reflect the costs associated with the advice in 
relation to the settlement and the statutory considerations. Otherwise costs are payable for work 
performed at the Supreme Court scale. 
 
Whether the fee payable to a financial adviser needs increase has not been considered by the 
Review. No submissions were made in respect thereto so that presumably financial advisers 
consider the fee reasonable. 
 
Recommendation 10.12  
That the costs of advising a worker in respect of a redemption agreement be fixed at $500  

O t h e r  c o s t s   
The Law Society submitted that the 'frivolous and vexatious' test for awarding costs against a 
worker is too narrow. The cost provision of s 95(3) introduced in 1996 includes the concept of 
unreasonableness and has operated effectively. The Review accepts this submission. The 
Society also submitted that decided outcomes are not necessarily easily identified as favourable 
or otherwise to a particular party. 
 
Subject to any order to the contrary that may be made by a conciliation officer at conciliation for 
failure to attend or obey a direction or other order, the Review is of the opinion that a worker 
should be entitled to legal costs against the compensating authority for all legal costs incurred up 
to and including arbitration, unless the arbitrator decides that the arbitration proceedings brought 
by the worker are judged to be frivolous or vexatious or unreasonable. 
 
Similarly, unless the presidential member decides the worker has acted unreasonable, 
vexatiously or frivolously, the compensating authority should bear all costs on appeal from 
arbitration. Should the worker be judged to have acted so, they should bear their own costs but 
should not be required to pay the compensating authority's costs. 
 
An entitlement to costs should commence from the time a worker consults their representative in 
relation to a disputed determination. 
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In the great majority of disputes it is the worker who lodges the notice. A registered employer may 
also be a party. The same tests should apply to such employers and costs awarded on the same 
basis. 
 
M e d i c a l  p r a c t i t i o n e r  f e e s   
The fees payable for medical reports and attendance by medical witnesses to give evidence at 
arbitration need review. The fees payable to a medical practitioner giving evidence at the request 
of either the worker or a compensating authority should be the same. However the Review 
recognises that a medical practitioner who is requested to examine and prepare a report for a 
compensating authority may need to carry out more work than would the treating medical 
practitioner who provides such a report. It may therefore be appropriate to determine different 
fees in regard to the preparation and production of such a report. WorkCover should consult with 
the AMA over an appropriate scale of fees for these activities. 
 
Recommendation 10.13  
That WorkCover consult with the AMA to fix fees for medical practitioners to give evidence 
and in relation to the examination of a worker and preparation of medical reports. 
 
C o s t s  o f  A t t e n d i n g  C o n f e r e n c e   
Some workers living in the country complained about the financial difficulties they incur in 
attending conferences at the Tribunal in respect of a claim. 
 
Costs of transportation and living expenses for a worker who lives more than 100 kilometres from 
Adelaide and who is required to attend a conciliation conference in Adelaide should be paid by 
the compensating authority to the worker before the conference. Conciliation officers should take 
a proactive role and make certain these payments are made to the worker in sufficient time to 
enable him or her to meet the obligation to attend the conference. 
 
Recommendation 10.14  
That the Regulations be amended to provide that the costs of transportation and living 
expenses for a worker who lives more than 100 kilometres from Adelaide and who is 
required to attend a conciliation conference in Adelaide shall be paid by the compensating 
authority to the worker before the conference. 
 
 
J u r i s d i c t i o n  o f  t h e  T r i b u n a l   
 
The Law Society in its submission contended that the jurisdiction of the Tribunal is not sufficiently 
identified. Section 79 simply gives the Tribunal 'the jurisdiction conferred by statute'. That section 
does not attempt to articulate the parameters of the jurisdiction. 
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The Law Society submitted that Section 80 deals with the role of the President, whilst s 80A 
relates to the role of a Deputy President. Section 81 deals with the role of conciliation and 
arbitration officers and s 82 relates to the administrative and ancillary staff. In the view of the 
Society ss 83, 83A, 84, 84A, 84B, 84C & 84D, 85, 85A & 85B do not set forth the jurisdiction of 
the Tribunal, but rather its powers. 
 
Sections 86 and 86A specify the jurisdiction of the Tribunal in relation to appeals. 
 
Sections 87, 87 A and 88 are, the submission runs, irrelevant to jurisdiction. Sections 88A-88I 
include a number of jurisdictional powers of the Tribunal. 
 
The Law Society believes the Act should be amended to better articulate the parameters of the 
jurisdiction of the Tribunal. It contrasts the present Act with the different method of establishing 
the jurisdiction of the Industrial Court under the now repealed Workers Compensation Act 1971. 
Section 21 of the repealed Act spelt out the jurisdiction of that Court in the following terms:  
 

'The Industrial Court of South Australia shall have jurisdiction to hear and determine 
any question or dispute concerning any matter or thing arising out of or connected 
with the liability to pay or the amount of compensation under this Act and all matters 
and things ancillary thereto'. 

 
The Review believes that if there is any doubt about the parameters of the jurisdiction of the 
Tribunal, the necessary amendments should be made to the Act to properly identify its 
jurisdiction, because failure to do so could raise difficult issues. 
 
Recommendation 10.15  
That consideration be given to amend the Act to more clearly identify the jurisdiction of 
the Tribunal. 
 
 
S p e c i a l  J u r i s d i c t i o n  t o  E x p e d i t e  M a t t e r s   
 
Pursuant to s 97(1) of the WRC Act a worker or employer who believes that there has been a 
delay in deciding a claim or other matter affecting a worker may apply to the Tribunal for an 
expedited determination of the matter. Such applications cannot be made until at least 14 days 
after the claim was lodged. 
 
Pursuant to s 97B the Tribunal can give directions to expedite the determination or decide the 
matter itself. 
 
Section 97B was probably enacted to overcome the problems caused by the introduction of the 
then ss 95, 96 and 102 of the Act. 
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Pursuant to s 102 a worker could apply to a Review Officer to determine a claim when there had 
been undue delay. Pursuant to s 95 a person directly affected by a decision could apply for a 
review of it. Section 96(3) required a Review Officer to make a final determination of the matters 
to which the decision subject to review relates. 
 
In WorkCover v Hojski (1993) 170 LSJS 129 the Supreme Court noted that it was absurd to 
contemplate the Corporation seeking to review its own decision. Those sections were 
subsequently amended and s 97B enacted. 
 
The Tribunal decided in Le Phouc Huu v Cooper Standard Automotive (Australia) Ply Ltd. [2002] 
SAWCT 55 that, notwithstanding that the decision of the Tribunal is deemed to be that of the 
compensating authority, the legislature intended that the compensating authority was still entitled 
to have that decision reviewed, pursuant to s 97B(3)(b). 
 
In the opinion of the Review the result in Le Phouc Huu seems absurd. Having been dilatory in 
determining the claim and having had the claim determined for it is inappropriate that a 
compensating authority should seek a review of what statutorily is its own decision. 
 
The provision should be amended to provide that only a worker or registered employer may seek 
a review of the Tribunal decision. 
 
Recommendation 10.16  
That Section 97B(3) be amended to provide that only a worker or a registered employer 
may seek a review of the determination made by the Tribunal pursuant to that section. 
 
 
M u l t i p l e  j u r i s d i c t i o n  m a t t e r s   
 
A proposal for a single tribunal with jurisdiction to deal with all workplace related issues was 
canvassed in the recent Industrial Relations Review Report. That Report recommended that the 
proposal be investigated further by a working party of the Industrial Relations Advisory 
Committee. 
 
A small number of submissions to this Review addressed the issue directly, and quite a number 
of other submissions focussed the attention of the Review on problems that have arisen for 
parties involved in disputes that traverse the workers compensation, unfair dismissal, 
underpayment of wages, and/or sexual harassment and discrimination issues. From time to time 
various matters decided by tribunals reflect the difficult paths parties have taken to resolve 
issues, which in many cases deal with the same evidentiary material. The Industrial Relations 
Review Report proposes cross referral of conciliation powers between the Industrial Commission 
(regarding unfair dismissal applications) and the Tribunal (with respect to workers' compensation 
entitlements) (13.2). It should be noted here that it is currently the case that, by consent, a judicial 
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member of the Tribunal may hear jointly matters of unfair dismissal and workers compensation 
disputes. This is a useful step, but it relies on parties' consent, and the matters having failed to 
resolve at conciliation, in separate jurisdictions. An earlier, more accessible process such as 
conciliation would be preferable. 
 
A further area of overlap between jurisdictions exists in relation to some unfair dismissal 
applications, and the administration of the notice of termination provisions of s 58B of the Act. 
 
The problem of multiple industrial jurisdictions is by no means limited to South Australia. Similar 
structural and process problems exist in other Australian jurisdictions and overseas. They exist 
for a range of historical, political and economic reasons. The opportunity to develop a single 
jurisdiction for all employment related grievances and disputes - industrial, workers' compensation 
and equal opportunity - arises with the examination of these issues by both the Industrial 
Relations Review and the present Review. 
 
Recommendation 10.17  
A working party under the joint auspices of the Industrial Relations Advisory Committee 
and the recommended OHSW and workers compensation advisory bodies, be established 
to investigate and report to the Minister on the formation of an employment tribunal. 
 
 
L e v y  R e v i e w s   
 
The only submission received in relation to the Levy Review Panel was from Work Cover. This 
submission gave a detailed history of the Panel and a description of the current operation of the 
Panel. 
 
Of the changes made to the constitution and administration of the Panel, the WorkCover 
submissions identified independence from WorkCover as one of the key issues leading to the 
appointment of an independent chairperson, accommodation separate to WorkCover, and the 
publication of panel decisions. 
 
The Panel receives relatively few appeals each year and has conciliation and arbitration functions 
similar to the Tribunal. One major difference is that the panel comprises the Chair and a 
representative each from employer and employee interests. 
 
The changes made by WorkCover in establishing the Panel independently of the administration of 
WorkCover appear to have met the concerns of stakeholders on this issue. The Panel has not 
been raised in any other submission or consultations. 
 
Work Cover may wish to reconsider whether a three person panel is necessary, or whether the 
Presiding Officer may, just as effectively, convene the Panel alone. 
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1 1 .  F a i r  T r e a t m e n t   
 
 
8. Developing options to ensure that injured workers are not subjected to unfair treatment  
 
A number of areas of this report address issues relating to fair treatment of workers. These are 
particularly in relation to issues such as the management of claims (especially psychiatric claims), 
rehabilitation practices, access to information and the handling of complaints. 
 
Some employer and employer organisation submissions commented that this term of reference 
was biased because it assumes workers are treated unfairly. The Review has been mindful of this 
implication. 
 
It is an ongoing challenge to any system to deliver fair processes and outcomes to all 
participants. What is evident is that the experience and consequences of some types of actions 
for injured workers, within a compensation system designed to rehabilitate and compensate them, 
can be not only unfair, but potentially quite detrimental to them. A number of discriminatory or 
inequitable treatment practices are identified in the international literature. For a short but 
comprehensive discussion of some of these see Bohle and Quinlan 2000, Chapter 8. 
 
The shame of being on workers compensation is one outcome, not only of specific practices but a 
culture that includes stigmatisation of claimants. An example of this came to the Review by way 
of one submission from a worker from the public sector:  
 

I only went (applied) for WorkCover when the harassment (from a client) became unbearable… 
 
In talking with people they have said there is a terrible stigma attached to going on WorkCover it will 
haunt you forever etc. I only applied for it after my whole life was in the process of being destroyed. 
 
Somehow I have survived however I now take medication for depression. I was made to feel by the 
(department) staff that I was to blame … 

 
The Review heard directly from workers who had similarly devastating experiences.  
 
Issues that relate more specifically to this term of reference are considered below. 
 
 
E m p l o y e r  a c c e s s  t o  w o r k e r s  c l a i m  i n f o r m a t i o n   
 
One of the significant issues raised by the Commissioner for Equal Opportunity and a number of 
other submissions related to a preference by employers for workers who have not previously had 
a workers compensation claim. The Commissioner submits that it 'appears that some employers 
or employment agencies may use WorkCover history as a means of screening applicants.'  
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It appears that some employers use a workers compensation claims history as a 'first cut' in 
filtering employment applications. One submission said:  
 

A number of labour hire agencies in South Australia are using applicants worker's compensation 
history as a selection device for employment. One agency notes in their employment application 
...their duty of care as their justification for the agency to directly approach WorkCover S.A. for this 
information (if in fact there is a history). 

 
The Review is concerned that WorkCover not be involved in providing information to workers at 
the behest of employers, for the purpose of discriminating against workers with a claims history. 
 
The Commissioner for Equal Opportunity notes that the legal position in relation to duty of care 
under occupational health, safety and welfare and disability discrimination is somewhat 
ambiguous. 
 
It is important to avoid unfair and discriminatory approaches in regard to recruitment, and that 
consideration should be given to prevent injured workers being unfairly disadvantaged in their 
search for new employment. The Review also considers that it is necessary to ensure that 
information provided to workers by WorkCover, is not inappropriately used. 
 
Recommendation 11.1  
That it be made an offence under the Act to request a worker to provide information 
relating to their workers compensation claims history except for the purposes of the 
administration of the Act. 
 
Recommendation 11.2  
That compensating authorities be required to take reasonable steps to ensure that where a 
worker requests their claims history that this information is not being sought for the 
purposes of providing that information contrary to the above recommendation. 
 
 
P r e - e m p l o y m e n t  m e d i c a l  a s s e s s m e n t s   
 
The Commissioner for Equal Opportunity highlighted in her submission that her office was 
receiving an increasing number of complaints in relation to pre-employment medical 
assessments. The Review is concerned that these assessments may take place without 
adequate appraisal of a worker's capacity to undertake the employment offered. 
 
The Review recognises the importance to employers of ensuring that their workers are able to 
safely perform their work. This is provided for in s 71 (2) of the Equal Opportunity Act 1984. In the 
Commissioner's submission some employers conduct pre-employment medical assessments 
simply for the purposes of determining if a potential worker has any disability or workers 
compensation history, even where this is unrelated to employment. 
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This is an important issue of concern across both equal opportunity and workers compensation 
jurisdictions. It is important for WorkCover, the Equal Opportunity Commission, and Workplace 
Services to develop strategies to inform employers of their responsibilities in relation to 
discrimination, occupational health and safety and workers compensation to ensure that they do 
not improperly deny employment on the basis of unrelated or presumed disability. 
 
Recommendation 11.3  
That WorkCover, Workplace Services and the Equal Opportunity Commission jointly 
promote the correct and fair use of pre-employment medical tests. 
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1 2 .  N e g l i g e n t  t h i r d  p a r t i e s  a n d  c o m m o n  l a w  m a t t e r s   
 
 
9. Assessing the need for and desirability of options to amend provisions dealing with negligent third-party 
wrongdoers. 
 
 
N e g l i g e n t  t h i r d  p a r t i e s   
 
The Legislative Provisions  
Pursuant to s 54 of the Act, WorkCover, or an exempt employer, who is liable to pay workers 
compensation may recover from a Third-Party Wrong Doer (TPWD) the compensation paid or 
payable. However it cannot recover from the TPWD an amount that exceeds the TPWD's 
unsatisfied liability to the worker. 
 
It has been held that s 54 (4b) prevents a TPWD in an action by WorkCover against the TPWD 
from recovering contribution from a negligent employer and also prevents a Court from reducing 
the amount recoverable by WorkCover on account of the fact that the employer was partly 
responsible for causing the injury. (Andrews v Ziersch (1994) 61 SASR 521). 
 
This enables Work Cover, (and also exempt employers), to recover from any TPWD the whole of 
the compensation paid or payable, provided that the amount of the compensation paid or payable 
does not exceed the amount of the damages to which the disabled worker would be, or is, 
entitled. Except in motor vehicle accidents no regard is given to the fact that the employer, or 
persons for whom the employer is vicariously liable, contributed to the cause of the injury. 
 
Thus a TPWD whose fault was a minor cause of the injury may be required to bear the whole of 
the cost of workers compensation, while the more substantial fault of the employer is ignored. 
 
The Review understands that several bodies have made representation to the Government that s 
54 is inequitable and unjust. It is asserted that WorkCover's right of recovering under s 54 in its 
present form, and WorkCover's policy of pursuing TPWD's for full recovery jeopardises the way in 
which business is done, and further jeopardises the future existence of labour hire firms in the 
State. It is said that this is because 'host employers' (ie the firm that obtain labour from labour hire 
firms) are insisting upon contractual terms to the effect that labour hire firms will indemnify them 
(hold them harmless) against any common law liability that they may incur as a TPWD. It is said 
that some insurers are no longer prepared to insure against this liability and that insurance is 
difficult and expensive and in some cases impossible to obtain. 
 
The Review received submissions highlighting a related problem that group training schemes 
may have to be curtailed because of difficulty the host (the firm that undertakes to train people for 
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an occupation) has in obtaining insurance against its potential liability in a recovery action by a 
compensating authority. 
 
The Working Party Options  
A working party established by the previous Minister for Government Enterprises considered the 
concerns raised and possible options to overcome these perceived difficulties. The Working Party 
developed the following three options but was unable to agree on a preferred option. 
 
Option 1  Enable a TPWD to claim contribution from the employer. ('Contribution' refers to 

a reduction in the amount recoverable)  
 
Option 2  Remove the injured workers' common law right to sue a TPWD for damages for 

a work related injury and limit the liability of TPWDs to a compensating authority 
to a proportional amount. 

 
Option 3  Proportional liability, that is the worker or WorkCover would be able to recover 

from any TPWD a proportion of the damages that is commensurate with its 
degree of fault and no more. 

 
It is clear after considering all of the submissions that addressed this issue that none of the 
options mentioned offer a totally satisfactory resolution to the problem of establishing a just and 
equitable agreement between the TPWD and a compensating authority. Any of the options, if 
adopted, will reduce the amount WorkCover can recover, and will accordingly have cost 
implications on the scheme. 
 
Very few submissions sought to support Option 2. Some submissions requested that Option 3 
should be recommended. That is the Act be amended to limit the liability of the third party 
wrongdoer to the proportion of the total loss suffered by the worker for which the particular third 
party wrongdoer is causally responsible. 
 
This option would involve the abolition of the concept of joint and several liability in these cases. 
However the approach does have a precedent in that the concept is set forth in the Development 
Act 1993 in respect of liability for defective building work. Thus, if loss results from the wrongful 
act of two or more persons who would otherwise be jointly and severally liable in any action for 
damages, the court can only give judgement against each defendant to the extent of their 
proportional liability. 
 
Joint and several liability is to the advantage of the plaintiff whether that plaintiff is the worker or 
the compensating authority. It enables the plaintiff to choose which of several possible liable 
parties the plaintiff will sue and to obtain judgement for the full amount of the damages from the 
one sued. 
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In such type of case, if the worker has instituted proceedings in the District Court claiming 
damages the defendant could obtain contribution from other parties by joining them in the 
proceedings as third parties. However, if a compensating authority had issued proceedings to 
recover compensation paid to an injured worker, third party proceedings could not be dealt with in 
those proceedings as those claims, must be brought before the Tribunal, and the Tribunal does 
not possess jurisdiction to determine third party proceedings. 
 
Pursuant to the concept of joint and several liability the risk of being unable to serve the 
proceedings on all liable parties, and the risk of one of the defendants being unable to pay, falls 
on solvent and insured defendants rather than on the plaintiff. 
 
While Option 3 (proportional liability) may advantage third party wrong doers, the disadvantage is 
that the plaintiff would bear the risk of being unable to recover part of the damages. 
 
There may be other disadvantages as well. It may be that s 72 of the Development Act 1993 has 
problems associated with the question of proof and what effect a decision made pursuant to that 
section may have on a person not a party to the proceedings. 
 
Additionally it may be that s 72 would be ineffective in any case in which a worker had a cause of 
action pursuant to the Trade Practices Act 1974. 
 
This option, if adopted, may greatly reduce the amount of workers compensation that the 
Corporation can recover from a third party wrongdoer. 
 
After careful consideration of all the submissions and proposals, the Review has concluded that 
the first option, is the preferred option, and should be adopted, that is, there should be an 
amendment of the WRC Act to enable a TPWD who has been sued by a worker for common law 
damages, or by the compensating authority under s 54 for recovery of compensation paid or 
payable, to claim "contribution" to its liability from an employer whose fault contributed to the 
cause of the injury. The Review has, generally speaking, been content to adopt the submissions 
of the Attorney General in regard to the adoption of Option 1. 
 
Option 1 is preferred for the following reasons:  
 
• Option 1 is the only option that does not affect workers' existing rights. 
 
• It allows the respective degrees of responsibility of the employer and the TPWD for causing 

injury in recovery action under s 54 of the Act, without impinging on worker's rights against 
the TPWD, to be taken into account. 

 
• It is consistent with the law relating to liability for any breach of duty of care and contribution 

between tortfeasors and loss allocation practices generally. 
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• It would provide an opportunity for greater equity between employers in relation to calculation 

of employer levy bonuses and penalties. 
 
It is suggested that, in adopting this option, the drafting of changes to the Act be consistent with 
the drafting of the Law Reform (Contributory Negligence and Apportionment Liability) Act 2001. 
That Act requires that contribution be 'an amount that is fair and equitable having regard to the 
extent of each contributor's responsibility for the harm'. 
 
The adoption of this option may require an amendment to s 67(1) of the Act to provide specifically 
that WorkCover may take into account the incidence and cost of contribution claims against the 
employer when adjusting levies payable by non exempt employers. This amendment would avoid 
any possible argument that s 67(1)(e) of the Act is not wide enough to authorise the above. 
 
The adoption of Option 1 may further necessitate an amendment to s 105 of the Act - which 
provides:  
 

'An employer who is registered under the Act and any employer who is not required 
to be registered because of an exemption under the regulations, is insured by the 
Corporation, subject to terms and conditions prescribed by regulation, against any 
liability that may arise apart from this Act in respect of a compensable disability 
arising from employment (being employment to what the Act applies) by the 
employer'. 

 
Section 105 had an obvious function when employers were still liable for common law damages 
for non-economic loss. However its current function is uncertain. 
 
In Jennings Construction v WorkCover Rehabilitation and Compensation Corporation (1998) 71 
SASR 465 at 471 Doyle CJ drew attention to the uncertainty concerning the meaning of the 
expression 'any liability' in that statutory provision. 
 
In the paper issued by the Working Party it was suggested that it may be advisable to amend 
Section 105 to cover the liability of the employer for contributions. The Attomey-General's 
submission argues that the effect of option one would be a reduction in the amount recoverable 
under s 54 by the compensating authority when the employer was partly responsible for causing 
the injury. No amount would be paid out by the employer to any other party. The Attorney-
General considers the term "contribution" may be misleading in this context. The proposal is 
really to treat the fault of the employer in a manner similar to contributory negligence, which 
results in a reduction in the amount recoverable by the compensation authority. Therefore the 
Attorney queries whether Section 105 would need amendment. However that is for Parliamentary 
Counsel to resolve. 
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In line with the Attorney General's submission, the Review is of the opinion that further 
consideration be given to whether:  
 
(a)  employers (other then exempt employers) would be insured compulsorily by WorkCover 

and if so  
(i) whether there would be a separate fund or account for that purpose, and  
(ii) whether s 105 and perhaps s 64 (application of "the Fund") should be amended and  
(iii) whether a transfer of moneys would be made between account or funds; 

or whether  
 
(b) it would be more appropriate to provide expressly that in a recovery action the amount 

that WorkCover can recover under s 54 is to be reduced on account of the employer's 
responsibility for the injury. 

 
The adoption of this option may lead to an increase in litigation and legal costs associated with 
the claim by TPWD's for contributions from employers but nevertheless the end result would be 
much more equitable. Although on the information currently available very few claims by workers 
for damages against TPWDs actually proceed to Court due to some extent on the mandatory 
settlement conference applicable in some common law jurisdictions. 
 
The introduction of this option will impact on the amount that WorkCover can recover, estimated 
to be upwards of $2 million per annum. The Review was not provided with any estimate of the 
reduction on the amount that exempt employers could recover but obviously it will have some 
impact. Nevertheless justice and equity would require the suggested amendments be made to the 
Act. 
 
Recommendation 12.1  
That s 54 of the Act be amended to enable a TPWD to claim contribution from the 
employer. 
 
Recommendation 12.2  
That consideration be given to making consequential amendments to the Act. 
 
 
A p p r e n t i c e s  a n d  h o s t  e m p l o y e r s  i n  g r o u p  t r a i n i n g  s c h e m e s   
 
A number of submissions highlighted concerns regarding the impact that the provisions of the Act 
are having on Group Training Schemes. These submissions identified concerns that the 
provisions of s 54 of the Act are leading to insurance difficulties that are threatening the future 
viability of Group Training Schemes in South Australia. 
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Apprentices are employed by group training organisations and are then placed with host 
employers who provide on-the-job training. As a result of the structure of these arrangements, 
host employers of group training apprentices do not have the same protection as other employers 
are provided by s 54 of the Act. The apprentice's actual employer, who has the protection of s 54, 
is the Group Training Scheme itself. Accordingly the host employer is not extended the statutory 
protection granted to a registered employer pursuant s 54 and can be liable as a third party 
wrongdoer if the apprentice is injured at the host employer's work site. 
 
This exposure to common law liability has lead to an increase in the insurance premiums faced 
by the host employers of group training apprentices. It was also reported that in some cases 
insurance companies are refusing to provide public liability insurance to businesses that engage 
on-hired labour, including group training apprentices. 
 
Many submissions provided information to the Review which indicated that host employers of 
group training apprentices are either no longer able to afford, or even refused insurance cover for 
group training apprentices. Rather than bearing the risk themselves, many group training 
organisations submitted to the Review that these host employers are now sending back these 
apprentices, or refusing to take on new apprentices. 
 
Many submissions on this issue argued that group training organisations play an extremely 
important role in providing training and employment to many South Australian apprentices. They 
also contended that it is important to sustain a culture of training within South Australian industry. 
A number of submissions from Group Training Schemes themselves highlighted concern that 
under the current statutory environment many of them may be unable to secure host employers 
for apprentices, and will therefore not be able to offer apprenticeships to young South Australians. 
 
It appears to the Review that, if the current situation were to be maintained, a threat to the long 
term viability of apprenticeship programmes in South Australia could emerge. The Review 
considers these programmes to be very important for the State's future skills base and economic 
development. It is important to protect the future of these schemes. 
 
The Review has recommended amendments to the Act to enable a TPWD who has been sued by 
a worker for common law damages or by a compensating authority, under s 54, for recovery of 
compensation paid or payable, to claim 'contribution' to its liability from an employer whose fault 
contributed to the cause of the injury. This proposal may not go far enough in protecting the 
position of group training in South Australia. The Review therefore considers that it is necessary 
to recommend further changes in respect of group training schemes. 
 
Several submissions on this issue proposed providing host employers of group training 
apprentices with the same protection that exists in relation to common law actions for other 
employers under the Act. 
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The Review considers that this proposal is the most appropriate course of action, as it would 
address the source of insurance difficulties for host employers of apprentices. It also provides a 
solution to protect the social value of group training schemes in South Australia. An amendment 
of s 54 of the Act could provide the same protection for host employers of group training 
apprentices from common law liability that currently exists for other employers. Providing for this 
in s 54 should also avoid placing payment of levies obligations on host employers of group 
training apprentices. Rehabilitation and return to work obligations toward an injured apprentice of 
a host employer have also been considered. 
 
Some submissions maintained that obligations concerning rehabilitation and return to work of the 
injured apprentice should be placed upon the host employer. Morally, the host employer should 
be concerned with the rehabilitation and return to work of a person who has been injured whilst 
carrying out duties under their care and supervision. 
 
The question of joint employment is novel in this country although it is well entrenched in the 
United States where it originated. The Review of the South Australian Industrial Relations System 
addressed the issue of joint employment and made certain recommendations in regard to the 
concept. 
 
Under the proposal formulated by this Review the injured apprentice will not be able to sue at 
common law for damages for injuries he or she has sustained whilst working for the host 
employer, nor will such employer be able to be sued for recovery of compensation paid to the 
worker nor as a TPWD. The host employer however, will be primarily responsible for rehabilitation 
and return to work. 
 
The host employer should be included in any rehabilitation and return to work programme 
developed for its injured apprentices. Section 58B could be amended to require that a host 
employer (who would need to be defined for the purposes of this provision) must in the first 
instance confer with the group training scheme and make arrangements for the injured apprentice 
to be placed back in employment with the host employer for the remaining period of the 
apprenticeship or re-employment. If employment with the host employer is not feasible for some 
reason the responsibility to provide suitable duties for the injured apprentice would then remain 
with the group training scheme. 
 
The host employer would be liable to prosecution and payment of a substantial fine if it did not 
carry out its obligations under this proposed provision. 
 
The Review was informed by the managers of several group training schemes that the 
employment of apprentices by host employers is already rapidly diminishing. These managers 
are fearful that unless the changes to the legislation which the Review recommends are not 
effected almost immediately, group training schemes will all but cease to exist, with serious 
consequences both to the apprentices personally and also industry in this State. 



REVIEW OF WORKERS COMPENSATION Page 142 

 
Accordingly the Government may need to give immediate attention to this problem and adopt the 
recommendations made, otherwise delay may see the total collapse of such schemes. 
 
Recommendation 12.3  
That s 54 of the Act be amended to provide the same protection to host employers of 
group training apprentices that exists for registered employers in the scheme. 
 
Recommendation 12.4  
That s 58B of the Act be amended to provide that a host employer has the primary 
obligation to find suitable duties for an injured apprentice. 
 
 
L a b o u r  H i r e  C o m p a n i e s   
 
At the present time persons who are hired out, if employed by anyone, are employees of the 
labour hire firm. If that is the case, the labour hire firm pays workers' compensation levies in 
respect of them. If the worker is injured through the negligence of a host employer during the 
course of his or her working for the host employer, the host employer is liable to pay damages to 
the injured worker or can be made to repay the compensation as a TPWD. (If the new definition 
of contract of employment, as proposed earlier, were to be adopted, a labour hire firm would be 
deemed to be the employer.)  
 
In consultation with relevant stakeholders the Review suggested that the same protection which 
exists for registered employers in the scheme pursuant to Section 54 and which should be 
extended to host employers of group training apprentices, should not apply to host employers of 
labour hire employees. 
 
At that time the Review, on the information then available, did not consider that the same 
considerations which were necessary to protect the group training schemes applied generally to 
the rest of the labour hire industry. 
 
The RCSA pointed out that the disproportionate liability arising under Section 54 has legitimised 
the use of "hold harmless" indemnity clauses in service contracts with labour hire firms. On the 
other hand, the Review has been informed that some labour hire firms have added indemnity 
clauses against the host employer in their contractual relationships. 
 
RCSA claimed that as a result of these indemnity clauses being added in the service contracts by 
host employers, some host organisations perceived that they have a diminished responsibility to 
ensure the health and safety of labour hire workers. Any lack of concern for safety was clearly 
against the intent and purpose of the OHSW Act. 
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Host employers do not avoid payment of the WorkCover levy by utilizing labour hire, although 
they do not pay the levy direct to WorkCover. In fact, RCSA claims that in most instances host 
employers pay a higher levy to the labour hire firm under the recent levy restrictions of the 
employment services classification. 
 
One inequity which exists under the current system is that a direct employee of a host company is 
unable under the legislation to sue his/her employer at common law, whereas the labour hire 
employee who is injured in the same incident does have common law rights against the host 
employer. 
 
That fact alone causes great distress and feelings of inequity by the direct employees of the host 
employer. The effect of deeming the host employer to be the employer of labour hire workers 
solely for the purpose of s 54 would alleviate these problems although it would also remove the 
host employee's right to sue for damages at common law. 
 
The Review is strongly of the opinion that, if host employers are not prepared to accept primary 
responsibility for overseeing the rehabilitation and return to work of host employees injured at 
their workplace, then the benefit of them being deemed the employer for the purposes of s 54 
should not be extended to them. 
 
The moral responsibility for looking after the rehabilitation and return to work of a labour hire 
employee injured while working for the host employer is with that host employer. 
 
The host employer should be primarily responsible for the rehabilitation and the return to suitable 
employment of the injured host employee. If employment with the host employer is not feasible 
for some reason then that responsibility will shift to the labour hire firm. 
 
As earlier mentioned the host employer would be liable to prosecution and payment of a 
substantial fine if it did not fulfil the obligations in respect of the rehabilitation and return to work of 
an injured host employee. 
 
There may be a necessity to define the terms 'labour hire firm' and 'host employer' for the 
purposes of this section. 
 
If this proposal is accepted it will have cost implications for the scheme as currently WorkCover 
recovers about $1.5 million per annum from host employers. However, because of the obligations 
of rehabilitation and return to work being cast upon host employers, the Review hopes and 
expects that host employers will be more conscious of OHSW Act obligations which will result in 
less work injuries at their workplaces thus reducing the costs to the scheme. 
Recommendation 12.5  



REVIEW OF WORKERS COMPENSATION Page 144 

That provided host employers are prepared to accept the responsibility for the 
rehabilitation and return to suitable employment of a labour hire employee, then host 
employers be granted the same protection as a registered employer afforded by s 54. 
 
Recommendation 12.6  
That consideration be made to including appropriate definitions of 'labour hire firm', 'host 
employer' and 'group training employer' in the legislation. 
 
 
E x e m p t  E m p l o y e r  R e c o v e r y  R i g h t s  ( M V A )   
 
The Review received submissions from exempt employers who requested that the Act be 
amended to accord them the same right of recovery of compensation as is granted to WorkCover. 
 
Pursuant to s 54(6) of the Act, WorkCover is entitled to recover compensation paid or payable to 
a worker when that worker's injury arises out of the use of a motor vehicle. This provision enables 
WorkCover to recover the worker's compensation payments from the employer's insurer under 
the compulsory third party insurance policy required by Part 49 of the Motor Vehicles Act 1959, 
that is from the Motor Accident Commission. The Industrial Relations Court of South Australia has 
ruled in Local Government Association of SA v Schultz [1996] SAIRC 42 that an exempt 
employer could not maintain an action for recovery of compensation paid or payable to one of its 
workers against the employee whose negligent driving of a motor vehicle caused injury to that 
fellow worker. 
 
The Motor Accident Commission (MAC) which would be required to repay the compensation paid 
or payable if the abovementioned request came into effect claimed that there was a distinction 
between WorkCover's right of recovery in respect of injures by one employee to a fellow 
employee by use of the motor vehicle compared with an exempt employer. 
 
The Commission maintained that WorkCover is an independent insurer that has no direct 
personal accountability for the conduct of the employer's workers. On the other hand an exempt 
employer is, as well as being a workers compensation insurer, an employer who is required to 
adopt safe work practices for its employees. 
 
The MAC has identified circumstances where a worker is injured at the workplace due to the 
negligence of a fellow worker in the use of a motor vehicle (for whom the employer is vicariously 
liable) which it maintains demonstrates that an exempt employer should not be entitled to recover 
from MAC. For example an exempt employer has a motor vehicle which, for the great majority of 
time operates within the employer's premises but which is used for incidental purposes, is 
registered and covered by third party insurance. To allow that exempt employer to recover 
against the CTP fund where a worker is injured due to the fault of a fellow worker in failing to 
maintain the brakes properly, would be inconsistent with the accountability of the employer to 
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provide for a safe work place. It would allow the employer as a self-insurer to recover its own 
liability from the CTP fund. In these relatively rare type of cases, which may nevertheless involve 
substantial liability, the MAC requests that the exempt employer should not be able to recover the 
compensation paid or payable to its injured worker. 
 
Whilst the Review recognises that there may be some circumstances where it might be thought 
inappropriate that an exempt employer should be able to recover compensation paid to one of its 
injured workers, the type of circumstances identified by the MAC are so unique and rare that the 
Review has concluded that the exempt employer should not be in any different position in regard 
to its rights to recover compensation payments in respect of injuries commonly caused by the use 
of a motor vehicle, than is WorkCover. 
 
Recommendation 12.7  
That s 54(6) of the Act be amended to allow an exempt employer the same rights to 
recover compensation in respect of the use of a motor vehicle as is accorded to 
WorkCover. 
 
 
R e c o v e r y  a c t i o n  j u r i s d i c t i o n   
 
Pursuant to s 54(7)(g) an action for the recovery of compensation may be heard and determined 
by the Tribunal (constituted by a presidential member). 
 
Whilst the Review freely acknowledges that a presidential member of the Tribunal is quite 
capable of hearing and determining any such action, there are other considerations which would 
suggest that it is more appropriate to vest such jurisdiction in the District Court. 
 
In Workers Rehabilitation and Compensation Corporation v The Commonwealth [1994] 62 SASR 
325 the Supreme Court was required to consider whether, under s 54 of the Act, as it then stood, 
the Industrial Court of South Australia, which was then vested with jurisdiction to hear and 
determine 'an action for the recovery of compensation under this subsection' (that is to say 
recovery by the Corporation, or exempt employer, against a third party wrongdoer), could hear 
and determine matters raised in third party proceedings. King CJ in the course of his judgement 
pointed out that by the third party notice, the defendant sought to be indemnified pursuant to the 
terms of a contract, or alternatively for indemnity or contributions pursuant to the Wrongs Act 
1936, alleging that the party sought to be joined by the third party notice was a joint tortfeasor. 
The former Chief Justice emphasised that the jurisdiction conferred on the Industrial Court was 
that limited by statute. There was nothing in s 15 of the Industrial Relations Act 1972 (which set 
forth the jurisdiction of the Court) which could conceivably give rise to the jurisdiction to hear and 
determine either of the types of proceedings sought to be added by the third party notice. 
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Whilst that decision did not relate to the Tribunal, subsequently sub-s (7)(g) was amended to 
substitute the Tribunal for the Industrial Court, the section is still in substantially the same terms 
as that considered by the Supreme Court, so that the reasoning which underlines that decision is 
still relevant. 
 
The Act could be amended to vest the necessary jurisdiction in the Tribunal to issue third party 
notices in order for it to hear and determine the types of claims that arose in the case of Workers 
Rehabilitation and Compensation Corporation v The Commonwealth. 
 
Actions for damages at common law, and claims in respect to contract issues however have been 
dealt with in the District Court for many years. The procedures to deal with third party 
proceedings are well established in that court, and the judges of that Court are frequently 
required to hear and determine claims pursuant to a contract, or for contribution as a joint 
tortfeasor. 
 
Moreover, a worker cannot issue proceedings for damages at common law in the Tribunal. Such 
jurisdiction is vested with the District Court. To continue to allow proceedings for recovery of 
compensation to be brought before the Tribunal whilst the worker may at the same time be suing 
for damages at common law in the District Court in respect of the injury for which the 
compensation has been paid or is payable, may lead to duplication of proceedings, undue delays, 
and incur considerable addition legal costs. If the District Court is vested with the jurisdiction 
which currently lies with the Tribunal under s 54, those problems would be largely overcome. 
 
Recommendation 12.8  
That the Act be amended so that jurisdiction to hear and determine an action for recovery 
of compensation is removed from the Tribunal and vested in the District Court. 
 
 



REVIEW OF WORKERS COMPENSATION Page 147 

A b b r e v i a t i o n s  u s e d  i n  t h e  r e p o r t  
 
1971 Act Workers Compensation Act 1971 
ACS Aged and Community Services 
AMA Australian Medical Association  
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AWU Australian Workers Union 
CFS Country Fire Service  
CTP Compulsory Third Party 
EEASA Engineering Employer's Association of SA 
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I&ER Act Industrial and Employee Relations Act 1994 
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MAC Motor Accident Commission 
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OCPE Office of the Commissioner for Public Employment 
OGE Office of Government Enterprises  
OHSW Act Occupational Health, Safety and Welfare Act 1986  
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RAA Royal Automobile Association of SA  
RCSA Recruitment Consulting Services Association 
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SARPA South Australian Rehabilitation Providers Association 
SES State Emergency Service  
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Development Act 1993  
Disability Discrimination Act 1992 (Cwth) 
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Freedom of Information Act 1991  
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Industrial Relations Act 1972  
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NB. All legislation referred to is South Australian legislation unless otherwise specified. 
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